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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

BEAUMONT DIVISION 

E * I. flu PONT deNEMOURS & 

COMPANY, INC. 

VQ 

CIVIL ACTION NO. 6258 

ROLFE CHRISTOPHER and 

GARY CHRISTOPHER (Filed: March 28, 1969) 

PLAINTIFF'S ORIGINAL PETITION 
TO THE HONORABLE JUDGE OF SAID COURT: 

COMES NOW E. I. duPont deNemours & Company, 

Inc., hereinafter called DuPont, complaining of Rolfe 
Christopher and Gary Christopher, and for cause of 
action would show unto the Court: 

I. 

Plaintiff is a corporation organized and 
existing under the laws of the State of Delaware and 
has its principal office and place of business at 
Wilmington, in the State of Delaware. 

Defendants, Rolfe Christopher and Gary 
Christopher are residents and citizens of the City of 
Beaumont, Jefferson County in the State of Texas, and 
within the jurisdiction of this Court. 

II. 

The matter in controversy exceeds, exclusive 
of interest and costs, the sum of Ten Thousand ($10,000.00) 





2 


Dollars. 


The Court has jurisdiction of this case under 


Title 28, USC, §1332. 



The defendants are engaged in the business of 

commercial photography with studios in Beaumont, Jefferson 


County, Texas. 



Plaintiff is engaged in the business of develop¬ 
ing, manufacturing and marketing a large variety of pro¬ 
ducts made from various chemicals which are widely used 
for commercial, industrial and domestic uses throughout 
the United States and the known world. In connection 
with its business plaintiff owns and operates plants, 
factories or works at various places throughout the 
United States. 

On the 19th day of March, 1969, plaintiff was 


the owner in fee simple of a tract of land in Jefferson 
County, Texas. Plaintiff had theretofore constructed 
upon said tract and was then engaged in operating thereon 
a large chemical plant consisting of many buildings, 
tanks and other structures, including intricate vessels, 
pipes and other apparatus necessary in its said chemical 
manufacturing business; such plant is known by plaintiff 
at its Beaumont Works. 

At all times material hereto, plaintiff was 
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constructing an addition to its Beaumont Works, for the 

manufacture of "Methanol". 

Plaintiff avers that its processes of manu¬ 
facturing "Methanol" are highly secret and were developed 
by it only after extensive research extending over a 
period of many years and at a cost to plaintiff of many 
millions of dollars, which development and research is 
continuing; that in the course of the development of pro¬ 
cesses and means of manufacturing "Methanol" plaintiff 
has acquired certain know-how and now possesses certain 
trade secrets other than processes heretofore patented 
which have enabled it to obtain a competitive advantage 
over competitors in said chemical industry who do not 
know of or use such trade secrets and which trade secrets 
and know-how, particularly with respect to "Methanol", 
are the exclusive property of plaintiff, which it is en¬ 
titled to use for its own benefit or the benefit of such 
other persons, firms and corporations as it may lawfully 
authorize to manufacture said products, and as such 
plaintiff’s know-how and trade secrets are a species of 
property and property rights entitled to protection 
against appropriation by any unlawful means and unautho¬ 
rized disclosure to and use by other persons, firms or 

corporations without the consent or permission of plain¬ 
tiff; that plaintiff has taken every reasonable precaution 
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at its said Beaumont Works and elsewhere to preserve the 
secrecy of its said processes of manufacturing its said 
products, including, among other precautions, the fencing 
of its said plant, the prohibition of photographs by eve n 
its own employees except by special permission of manage¬ 
ment, the prohibition of visitors and the requirement that 

even its employees agree in writing not to disclose such 
trade secrets. 

V. 

Plaintiff avers that on the 19th day of March 
1969 , the defendants without the consent, permission or 
Jcnowledge of the plaintiff or of any of its officers, 
acents, servants or employees, by means of an airplane 
Chartered by them at the instance of a person or persors 
unknown to plaintiff while flying at a low level altitude 
did unlawfully and surreptitiously take an unknown number 
of aerial photographs of plaintiff's Beaumont Works and 
particularly that portion thereof wherein installations 
for the processes of manufacturing 'Methanol" were then 
* 1 .cere being constructed; that photographs of certain 

parts of the installations and structures used in the 
process of manufacturing either or both of said products 
could, by study at the hands of expert engineers and 
chemists, result in the disclosure of plaintiff's know- 
how and trade secrets not now known to plaintiff's competitor 







and not discoverable from a study of existing patents in 

successful manufacture of either or both of said pro¬ 
ducts . 



Plaintiff is informed, advised and believes and 
o avers that the said defendants in so taking said photo 


graphs were acting 


a 


the agent, servant and employee of 


persons who had no lawful right to said photographs or to 
the know-how and trade secrets of plaintiff which could 
be gained by a study of said photographs and who were 
desirous of obtaining unlawfully, improperly and sur¬ 
reptitiously the trade secrets and know-how of the 


plaintiff in manufacturing said "Methanol" for the purpose 

impairing or destroying plaintiff's competitve advant¬ 
age in the manufacture and distribution of "Methanol"; 
that the taking of said photographs and the distribution 
and circulation of said photographs by said defendants 
to persons other than the plaintiff, its authorized offi¬ 
cers, agents and employees, is not only unlawful but that 
plaintiff is without remedy for redress of the wrongful 
invasion of its property and property rights unless the 
equitable relief hereinafter prayed be granted. 



Plaintiff avers that notwithstanding a proper 
and lawful demand made by plaintiff's duly authorized 
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representatives the defendants have declined and refuse^ 

to disclose to plaintiff the identity of the person or 
persons or firms or corporations who employed them to 
take said photographs and likewise declined and refused 
to show or exhibit to plaintiff's duly authorized repre¬ 
sentatives either the negatives of said photographs or 
any prints thereof, and still continues so to do, unless 
plaintiff agreed or agrees not to inquire into defendants' 

principal or their relationship to said principal. 

VIII. 

I Plaintiff avers that it has already suffered 

substantial damage, loss and injury by reason of said 
unauthorized photographs; that it is imperative that the 
further circulation and distribution of said photographs 
be stopped at once; that the identity of the person or 
persons who employed the said defendants be made known 
to plaintiff immediately; that unless such further circula 
tion be stopped and such identity be immediately disclosed 
plaintiff's competitive advantage in the manufacture and 
distribution of "Methanol" will be seriously impaired if 
not completely destroyed and plaintiff will therefore 

' 1 ' r irreparable loss, injury and damage without having 

a.iy adequate legal remedy to redress or even minimize the 
same. 


WHEREFORE, plaintiff demands judgment: 
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(1) That plaintiff may have judgment against 

the defendants for all damages ascertained to have been 
sustained by it as result of the aforesaid illegal con¬ 
duct of the said defendants; 

(2) That the defendants be temporarily restrained 

and permanentsly enjoined from taking any further photo¬ 
graphs of the plaintiff's said plant without the permis- 
ston and consent of the plaintiff by its duly authorized 

officers and agents; 

(3) That the defendants be temporarily re¬ 
strained and permanently enjoined from further circulat¬ 
ing or distributing any photographs taken by them of 
said plant on March 19, 1969. 

(4) That the defendants be temporarily re¬ 
strained and permanently enjoined from delivering the 
negatives of the photographs taken by them of the plain¬ 
tiff's said plant on March 19, 1969, to any person, firm 
or corporation other than plaintiff; 

(5) That the defendants be mandatorily enjoined 
and directed to deliver to duly authorized representatives 
of the plaintiff all negatives of photographs taken by 

him of said plant on March 19, 1969, and all prints in 
his possession made from said negatives; 

(6) That plaintiff be granted leave to forthwith 
take the deposition of the defendants pursuant to Rule 26 
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of the Federal Rules of Civil Procedure for United States 
District Courts; 

(7) That plaintiff may recover of and from 
said defendant its reasonable costs and expenses incurred 
in this behalf. 

(8) That plaintiff may have such other and 

further relief as to the Court may seem just and proper. 

Respectfully submitted, 

/s/ Robert Q. Keith 
Attorney for Plaintiff 


Of Counsel: 

William Kirk 
Legal Department 

E. I. DuPont deNemours & Company, Inc. 

Wilmington, Delaware 

MEHAFFY, WEBER, KEITH & GONSOULIN 
1400 San Jacinto Building 
Beaumont, Texas 

UNITED STATES OF AMERICA 
EASTERN DISTRICT OF TEXAS 
COUNTY OF JEFFERSON 
STATE OF TEXAS 

ROBERT Q. KEITH, being first duly sworn, deposes 
and says: That he is the attorney for the plaintiff in the 
annexed Petition; that he has read the said Petition and 
believes the same to be true; that the plaintiff is a 
corporation and its officers are absent from and are non¬ 
residents of the State of Texas, and that affiant makes 
this affidavit for the reason that said officers of plaintiff 
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are absent from and non-residents of said State and the 
County and District in which this suit is brought. 

/s/ Robert Q. Keith 
ROBERT Q. KEITH 

SWORN TO AND SUBSCRIBED BEFORE ME, the under¬ 
signed authority, this 28th day of March, 1969. 

/s/ Dixie Anne Hardcostle 
Notary Public in and for 
Jefferson County, Texas 

[S E A L] 

..ooOOoo.. 

MOTION AND ORDER TO TAKE ORAL 
DEPOSITIONS OF DEFENDANTS 

(Number and Title Omitted) (Filed: April 9, 1969) 

TO THE HONORABLE JUDGE OF SAID COURT: 

COMES NOW plaintiff in the cause above captioned, 
E. I. duPont deNemours & Company, Inc., by its attorney, 
and moves the Court as follows: for an order, pursuant 
to Rule 26 of the Federal Rules of Civil Procedure grant¬ 
ing plaintiff leave to take the oral depositions of defen¬ 
dants, Rolfe Christopher and Gary Christopher upon Monday, 
April 14, 1969, within less than 20 days after the commence¬ 
ment of this cause for in the interest of justice plaintiff 
would show that injunctive relief is sought and it is 
necessary to take depositions so that an early hearing 
before this Court may be properly predicated; and because 
the matters to be inquired into upon deposition are within 
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the 


sonal knowledge 


f defendants and not with 


the 


knowledge of your plaintiff, its agents, servants, attor- 


ney or employees 


and can be gained from no other source 


than defendants. 


In 


further support thereof, plaintiff 


would show that it has exercised every effort to obtain 


the 


from sources other than defendant 


and 


has been unable so to do, and thus the depo 


which 


must be 


taken at the earliest possible time, afford the 


?cie opportunity to your plaintiff to obtain the informa¬ 
tion necessary to predicate its action for injunctive re¬ 


lief. 


Respectfully submitted. 


MEHAFFY, WEBER, KEITH & 
GONSOULIN 

Attorneys for Plaintiff 


1400 San Jacinto Building 
Beaumont, Texas 


By /s/ Robert Q. Keith 

Of Counsel 


ORDER 

The foregoing Motion is granted and leave is 
granted to the plaintiff to take the oral depositions of 
defendants Rolfe Christopher and Gary Christopher upon 
April 14, 1969 and to issue such notices as are otherwise 
required under the Federal Rules of Civil Procedure. 

DONE and ORDERED in Chambers on this the 9th day 
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of April, 1969. 

/s/ Joe J. Fisher 

Judge Presiding 

..00OO00.. 

DEFENDANTS' MOTION TO DISMISS 

_FOR LACK OF JURISDICTION _ 

(Number and Title Omitted) (Filed: April 11, 1969) 

Come now the defendants, Rolfe Christopher 
and Gary Christopher, and move the Court to dismiss the 
action because the complaint fails to establish a basis 
fci this Court's jurisdiction, there being no factual 
allegations as to the amount of plaintiff's damage, if 
any, caused by any of the acts complained of, and the 
amount involved in fact is less than that provided by 
Title 28, §1332, of the United States Code. 

WILE REF ORE, defendants move the Court to dismiss 
this suit for lack of jurisdiction of the subject matter. 

Defendants' Motion to Dismiss for Failing 
to State a Claim Upon Which Relief Can 
_ Be Granted ___ 

Defendants move for an order dismissing the 
action because the complaint fails to state a claim 
against defendants upon which relief can be granted, and 
as grounds of such motion show unto the Court: 

1 . 

As a matter of law plaintiff has no property 
interest or right, in "trade secrets and know how" as such. 















That trade secrets and "know how" are not exclusive p r 
perty of plaintiff and plaintiff is not entitled to nr 

^ r °tec 

tion or relief against any party who obtains, uses or 
closes plaintiff's trade secrets or know how unless the 
same have been obtained by fraud or unlawful means. 1^- 
is not alleged in the complaint, nor could it be truthf U ]i 

alleged that defendants violated any law or regulation 

in exercising their rights to use the air space in, over 
and around plaintiff's properties, and affidavits of 
Rolfe Christopher and Wayne Gregory, attached as Exhibits 
A" and "B", are submitted in support of Grounds 1 and 2 
of this motion. 

2 . 

Plaintiff's properties are open to view and 
could be photographed from adjacent public highways, 
navigable waters, bridges or railroad rights of way, and 
plaintiff has no right of "privacy" to prevent viewing 
and photographing their property and installations, and 
the complaint states no facts establishing any unlawful 
conduct on the part of defendants, and is therefore insuf¬ 
ficient to state a cause of action. 

3. 

It is apparent on the face of the complaint and 
from the allegations therein that plaintiff has not sus¬ 
tained damages of any sum within the jurisdiction of this 
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Court, and the filing of this suit is not to obtain relief 
against these defendants, but for the collateral purpose 
of seeking the identity of the person or persons who are 
alleged to have employed defendants. The identity of such 
person or persons as between plaintiff and defendants is 
purely a collateral matter not subject to discovery. 

4. 

Defendants further show unto the Court that 
the complaint is insufficient to state any grounds of 
relief against these defendants, in that there is no 
allegation of fact showing that plaintiff has been 
damaged in an amount within the jurisdiction of the Court, 
and no facts are alleged authorizing the granting of any 
of the relief prayed for. 

WHEREFORE, defendants pray the Court that upon 

hearing hereof that this their motion to dismiss for lack 

of jurisdiction and motion to dismiss for failing to state 

a claim upon which relief can be granted be sustained, and 

that plaintiff's suit be dismissed, and for such other 

relief in the premises as defendants may show themselves 
entitled to receive. 

/s/ David J. Kreager 
Beaumont Savings Building 
Beaumont, Texas 77701 
Attorney for Defendants 










THE STATE OF TEXAS § 
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EXHIBIT "A" 


COUNTY OF JEFFERSON § 

Rolfe Christopher, being duly sworn, upon oath 
states that he is one of the defendants in Civil Action 
6258, United States District Court, Eastern District 0 f 
Texas, Beaumont Division, styled E. I. duPont deNemours 
Company, Inc. vs. Rolfe Christopher and Gary Christopher 

Affiant is engaged in business as a commercial 

photographer and has been so engaged for himself as 
Christopher Studios in the City of Beaumont for 23 years 
The photographs referred to in plaintiff's original com¬ 
plaint were taken from an airplane flying adjacent to 
plaintiff's properties. The properties of which photo¬ 
graphs were taken lie adjacent to navigable waters, to wit 
the Neches Ship Channel, and public highways, to wit, Stat* 
Highway 347, and to railroad rights of way. Such pro¬ 
perties are open to view and substantially the same 

photographs of the same areas could be taken from the 

0 

public highway from the highway overpass near plaintiff's 

property, from the railroad right of way, or from the 

navigable waters adjacent thereto. At no time did affiant 

enter upon any of plaintiff's property or encroach or tres¬ 
pass thereon. 

FURTHER AFFIANT SAITH NOT. 


/s/ Rolfe Christopher 
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SWORN TO AND SUBSCRIBED before me, the under¬ 
signed authority, by RoLfe Christopher, on this 10th 
day of April, 1969. 

/s/ Doris F. Greeves 
Notary Public in and for 
Jefferson County, Texas 

[S E A L] 


EXHIBIT "B" 

THE STATE OF TEXAS § 

COUNTY-OF JEFFERSON § 

WAYNE GREGORY, being duly sworn, upon oath states 
as follows : 

My name is Wayne Gregory and I am twenty years 
of age. I reside in Jefferson County, Texas. I am licensed 
both as a commercial pilot and as a flying instructor by 

the Federal Aviation Administration (Department of Trans¬ 
portation) . 

On or about the 19th day of March, 1969, I was 
employed by Rolfe Christopher to fly Piper J-3 single engine 
85 hsp. airplane over certain portions of Jefferson County, 
Texas, and during said flight did fly adjacent to plain¬ 
tiff's property, at which time Mr. Christopher did take 
aerial photographs described in this suit. 

At all times my airplane was not less than 500' 
in height above all structures and not less than 500' in 
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radius from said structures. At no time was my ffj 


x 9ht 


either in manner, height or any other regard, carel e 


ss 


or 


reckless nor would in any manner endanger life 


or 


Pro 


perty. I circled the area of the construction but the 
path was over vacant land. There was a considerable 



of basically vacant land and I was at such 


alti 


ttuci e 


that an emergency landing could have been easily made 


without hazard to persons or property. 


The flight in question was at all times at 


heights in excess of the minimum heights set by all reg^- a 
tory agencies, including but not limited to the F. p < A 
Standards. The flight was not over a city, town or 


settlement, or open air assembly of persons. In this 
regard, I am familiar with and have studied the regula¬ 


tions applicable to a flight of this type and I 


am 


full} 


qualified to state under oath that my flight did not 


vio¬ 


late any of said standards and that such flight did not 


violate any law. 


I made this same flight in the same airplane 
N98059 on March 10, 1969 at which time others took photo¬ 
graphs of the same area at the same altitudes and basi¬ 


cally the same radius. 


/s/ Clifton Wayne Gregory 
WAYNE GREGORY 

SWORN TO AND SUBSCRIBED before me by the said 
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Wayne Gregory, this the 10th day of April, 1969, to 
certify which witness my hand and seal of office. 

/s/ Carol Lyle 
NOTARY PUBLIC IN AND FOR 
JEFFERSON COUNTY, TEXAS 

[S E A L] 

..ooOOoo.. 

****** 

(NOTE: MOTION TO POSTPONE TAKING OF DEPOSITION 

OF DEFENDANTS AND ORDER THAT DEPOSITIONS 
BE POSTPONED PENDING HEARING ON SAID 
MOTION OMITTED BEING FILED IN THE 

ORIGINAL FORM.) 

****** 

..ooOOoo.. 

RESTRAINING ORDER 

(Number and Title Omitted) (Filed: April 17, 1969) 

By agreement of the parties hereto, who have 
waived the posting of security, it is ORDERED: 

(1) Defendants are and shall be enjoined, pend¬ 
ing further order of this Court, from taking any further 
photographs of DuPont's Beaumont Works without the permis¬ 
sion and consent of the plaintiff and from further cir¬ 
culating, or distributing or showing to any person any 
of the photographs or copies thereof taken by them of said 
Beaumont Works on March 19, 1969, and from delivering the 
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negatives of the photographs taken by them of DuPont 


s 


Beaumont Works on March 19, 1969, to any person. 


fi 


rm 


or 


coporation other than plaintiff, or permitting any 


copies to be made therefrom; 


( 2 ) 


Defenda 


and each of them 


and all 


Per 


sons, firms or corporations to whom said photograph 


or 


negat 


or copies thereof of DuPont's Beaumont Work 


s 


taken on March 19, 1969 were delivered, circulated 


or 


shown are hereby restrained and enjoined from circulat¬ 


ing or publishing said photographs or copies thereof 


or 


in any way using said photographs or any information ob¬ 


tained therefrom for any purpose whatsoever, pending 


further order of this Court; 


( 3 ) 


Defendants shall forthwith serve upon 


each person who engaged them to take the photograph 


question, or to whom they have shown, delivered or cir¬ 


culated said photograph 


question, or a copy thereof, 


a 


py of this order of Restraint, and make return to th 


Court, under oath, decreeing that each of said persons 


has been so served and serve a copy of such return upon 


counsel for plaintiff. 


DONE upon this the 17th day of April, 1969 


/s/ 


Joe J. Fisher 


JUDGE PRESIDING. 


APPROVED AS TO FORM AND SUBSTANCE: 

/s/ Robert Q. Keith 

ROBERT Q. KEITH, Attorney for Plaintiff. 
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/s/ John G. Tucker 

JOHN G. TUCKER, Attorney for 

Defendants. 

..00OO00.. 

MOTION TO COMPEL ANSWER 

(Number and Title Omitted) (Filed: May 2, 1969) 

TO THE HONORABLE JUDGE OF SAID COURT: 

COMES NOW plaintiff in the cause above cap¬ 
tioned, E. I. duPont deNemours & Co., Inc. and respect¬ 
fully moves and prays, pursuant to Rule 37, that defen¬ 
dants Rolfe Christopher and Gary Christopher be directed 
to answer the following questions propounded to him upon 
his oral deposition, and in support would show unto the 
Court: 

I. 

Pursuant to Order of the Court and subsequent 
agreement of counsel the oral deposition of Rolfe Christopher 
was taken upon April 22, 1969. Upon certain pages of the 
said Christopher's testimony, which are attached hereto and 
labeled Exhibit A, the defendant Rolfe Christopher was 
asked numerous questions upon oral examination relating 
to the identity of the person, firm or corporation who 
had employed him to take photographs of plaintiff's Beaumont 
Works, and particularly the Methanol Plant thereof under 
construction. In each instance, as reflected upon the fore¬ 
going attachments defendant declined and refused to answer 
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questions relating to the identity of the person who e n 
gaged him to take such photographs and to whom he cir Cu 

lated, published or otherwise showed said photographs. 

II. 

Plaintiff would show that the evidence sought 

is material and relevant to the issues involved in this 
case and is not privileged from discovery. 

III. 


In further support of this Motion, plaintiff 
would show that upon oral examination of defendant Rolf a 
Christopher he stated that he took the photographs in 
question at the instance of a third person and that the 


only reason that he refused to disclose the identity 0 f 
the third person was that the latter did not want his 


identity known to plaintiff. Defendant Gary Christopher 


stated that the only reason he refused to disclose the 
identity of the third person was, insofar as plaintiff i s 
concerned, "none of your business." 

WHEREFORE, premises considered, plaintiff prays 
that defendants Rolfe Christopher and Gary Christopher 


be directed to answer upon oral examination questions re¬ 
lating to the identity of the person, firm or corporation 
who engaged them or either of them to take the photographs 
of plaintiff's plant in question and to whom they have 
delivered, circulated or published said photographs, and 
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to whom they or either of them have directed a statement 

for services rendered. 

Respectfully submitted, 

MEHAFFY, WEBER, KEITH & 
GONSOULIN 

Attorneys for Plaintiff 

By /s/ Robert Q. Keith 
Of Counsel 

Building 


it it it it it It 

PORTIONS OF QUESTIONS AND ANSWERS PRO¬ 
POUNDED TO DEFENDANTS UPON THEIR ORAL 
DEPOSITIONS, ATTACHED TO FOREGOING MOTION 

TO COMPEL ANSWER OMITTED BEING FILED IN 

THE ORIGINAL FORM.) 

****** 

..00OO00.. 

PORTIONS OF DEPOSITION OF 
ROLFE CHRISTOPHER _ 

(Number and Title Omitted) (Filed: May 14, 1969) 

it it it ic it it 

(3) ROLFE CHRISTOPHER, 

having been first duly sworn, testified as follows, to- 


1400 San Jacinto 
Beaumont, Texas 


(NOTE: 


wit: 
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direct examination 

BY MR. 

KEITH: 

Q 

Your name is Rolfe Christopher and you u v 


on Zavalla Street in Beaumont? 


A 

Yes. 

Q 

You are a commercial photographer? 

A 

Yes. 

Q 

And have been for how long? 

A 

Thirty-three (33) years. 

Q 

All of that in Beaumont? 

A 

Except during the war. 

Q 

How many people are employed by your office? 

A 

Three. 

Q 

And who are they? 

A 

Gary, Ted and I — well, Gary and Ted, three 


of us. 


Q 

Gary Christopher is your son? 

A 

Yes. 

Q 

And he is an employee of yours? 

A 

Yes. 

Q 

And Ted Atwood? 

(4) 

A A-t-w-o-o-d. 

Q 

Without inquiring as to how much, do you pay 


each of these persons a regular salary or on a commission 


basis? 
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A 


Q 


A regular salary. 

So whether they work 12 hours a day they roak 


n 


the same amount of money? 


A 


Yes, sir. 


Q 


A 


Do they ever develop the photograph 

Yes, right. 


you 


take? 


Q 


Are all three of you skilled as photographers 


and developers? 


A 

Q 

A 

Q 

A 

Q 

A 


Yes, sir. 

Do you send work out to be processed? 

Yes, sir. 

What type? 

Color. 

Do you do any of your own color developing? 
No. 


Q Have you ever? 

A No, sir. 

Q How about movie pictures? 

A No, sir. 

Q Do you develop those? 

(5) A No, sir. 

Q Either black and white or color? 

A No, sir. 

Q On March 19, 1969, did one of your employees 

take some pictures of the DuPont plant in Beaumont? 
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A 

Q 

A 

Q 

A 


Yes, sir. 

Who was that employee? 

Gary. 

What time of day were those photographs taken? 

Around noon sometime. I don't know the exact 


time of day. 

Q All right, how many photographs were taken. 

A I don't know exactly how many. I don't know 


that. 

Q How many 

A I don't know exactly how many prints. 

MR. KREAGER: 

You mean of each? 

Q I am going to narrow my questions. Who would 

know? 

A I didn't count them, and on a job like that I 

never count the amount. 

Q Is there any possible way for you to establish 

the number of pictures that were taken? 

( 6 ) A Yeah, every negative is in Dave's posses¬ 

sion, or if he has turned them over to you, in your posses¬ 
sion . 


prints were made of those photographs? 


Q But you have no other way though than just 

count them, you say all the negatives? 

A Right. 
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Q 


« * 

You have made no count of the number of' pictures 


that were taken? 


A 


No, sir. 


Q 


Do 


you have any record of the number of prints 


that were made? 


A 


Q 


No, sir, i did not count them. 

All right, now by print, that is just the actual 


photographs that I 



A 


Q 


A 


Q 


A 


w # 


is that correct? 


Right. 


Now were all of the prints color, or black and 



, or were they a mixture? 


Both. 


How many color prints were made? 


I don’t know. 


Q 


A 


How many black and white prints were made 


I don't know. 


Q 


Were they all the same size or were they dif 


ferent sizes? 


(7) 


A 


I think we made two different sizes, 11x14 


and 8x10 


Q How many 8x10 were made? 

A I don't know. 

Q How many 11x14? 

A I don't know. 

Q Is that the size, 11x14? 
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A 




Q 


Is there any way to establish that fact? 


A 


Gary may have counted them. 


Q 


You have no other record whatsoever that 


w oui a 


show how many pictures you took? 


A 


No, no, because I don't know how many were 


do 


ne 


at the same time. 


Q 


Is there any possible way to inventory from 


either film packs or from an inventory of your photograph 


paper or negatives? 


A No, no. I could give an estimate, it was mor- 

— it was less prints made than negatives because I j ust 
put everything in. I have nothing in my possession now 
of that, and it was just routine, that is the reason until 
this situation came up — that is the reason I have no 
reason to know. 

Q Well, tell me how many different photograph shots 

(8) were made? 

A I don't know. 

Q Give me your estimate as to the range of them? 

A Oh, I would say about nine exposures. This is 

just an estimate, and somewhere around that amount of black 
and white. 


Q What do you mean nine exposures? 

A Nine negatives that I put in the envelope that 


I gave to Mr. Kreager. 
MR. KREAGER: 
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That would be color. 

Color, yes, sir. 

1 will clear it up, Dave. How many total pictures? 

Total black and white? 


Q 

A 

Q 

A 


Total pictures? 

I would say around 15 pictures. 

All right, that is different shots? 

Yeah, but I put everything that I had in that 


envelope in toto. 


U I will get to that, but the camera shutter flickered 

15 different times? 

A Yeah, I would estimate 15 different times. 

Q And what type of camera was used? 

A Well, it is a make-shift thing. It is about 20 

(9) years old, one part off of one thing and another part 

off of another. 

Q What is it? 

A It is a 4x5 box with lens on it. 


Q What type lens do you have on it? 

A i don't know. It is a war surplus lens. It is 

about 20 years old. It was done so long ago I don't 
remember real well, but I think I got it from Majestic 
about 20 years ago, and it is a make-shift affair on an old 
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box, and all of it was probably 25 years old, that 




s 




t 


I used 


Q 


A 


Describe the lens to me as to it's type? 

It is a long focal length lens set in a box. 
That is the only identification I can give you because 
it has no written matter of any sort because a plate 
taken off of one and put on the box and put together 




Q 


A 


All right, what is the focal length? 

I don't know. It doesn’t have a focal length 


on 


it 


Q 

A 


Why do you use that particular camera? 

Because I know that is the type that I like to 


use. 

q Why do you like to use.it, because it takes a 

picture of objects a long distance away? 

A Right. 

q What is the shutter speed? 

****** 


(28) A Yes, as well as I remember there were two 

Q Now can you establish on what day you got all 

this mass of pictures together? 

A Black and white and color, no. The pictures 

were made on the 19th and on the 28th is when I brought 
them to Dave. That was nine days shooting, developing, 
processing and delivery, and Dave got them on the 28th. 
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Q Of March? 


Yes, sir, 

^ All right, now can you talk with Gary and see 

if you can figure out — 


Whatever he says is all because I can't argue 

with that figure at all. 

Q From Gibbs? 


If he had twenty I could argue or if he had 
five I could argue but if he has 8, 9 or 10 I will accept 
it. That seems funny to you, but I really don't keep up 
^ith it because it has never been an issue before in the 


<-3 years I have been in business for myself, and I have 
been a photographer for 33 years. It has never been an 
issue so that's the reason on this situation. 

Q All right, now you delivered these photographs 

to someone? 


A Yes, sir. 

(29) Q On what day did you make that delivery? 

A I don't know the exact date, I do not know. 

Q What day do you believe it was? 

A I believe, let's see — oh, say the 26th, right 

along in there. 

Q All right, and did you deliver them to an indivi¬ 

dual in person? 

A Yes, sir. 
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Q 


Was he present at the time you delivered 


the 


photographs? 


A 


He? 


Q 


The individual? 


A 


I delivered them to an individual 


Q 


All right, was that individual male or female 


A 


A female. 


Q 


Had that individual ordered the photography 


A 


No, sir. 


Q 


Had you had any discussion with the female 


the photographs prior to the time you delivered them? 


abou t 


A 


No, sir 


no, sir. 


Q 


All right, did you deliver the pictures to 


the 


female? 


A 


I just laid them there on the desk and walked 


out 


(30) 


Q 


Were they sealed 


9 


A 


Q 


A 


No, sir. 


Was a bill in with the pictures? 


Yeah, I believe it was, and I believe it was 


just photographic services, $200.00. 


Q 


Was it $200? 


A 


I believe it was $200. Gary can get that over 


the phone if you want him to, but I am almost positive 


Q 


Have you been paid? 
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A 


Q 


No, sir, I haven't. 

Now you say you got the pictures back on what 


day? 


A 


On the 28th. 3 can establish that. 


Q 


All right, now was that before or after you 


had 


had 


your conversation with me? 


A 


That was after I had the conversation 


Boy 


this is hard to reconstruct. 


Q 


Well, you had some conversation with me? 


A 


Yeah. 


Q 


And at that time I asked you who had employed 


you? 


A 



Q 


And told you I represented DuPont and they 


wanted to know who employed you, is that right? 


A 


Uh-huh. 


(31) 


Q 


And you left my office saying in essence 


”1 am going to get the pictures", is that right? 


A 


Q 


No, I didn't. Anthony gave them to 
Just answer my question? 


me. 


A 


Excuse me. 


Q 


When you left my office you did not have the 


photographs? 


A 


No, sir. 


Q 


All right, who did you get the pictures from? 
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A 


Q 


Anthony gave them to me. 

When you left my office you did not have the 


photographs? 


A 


Q 


A 


Q 


No, sir. 


All right, who did you get the pictures from? 


Anthony. 


Anthony Brocato? 


A 


Q 



Had you delivered them to Anthony or his secre¬ 


tary? 


A 


Q 


No. 


So Anthony at this point was a third person tc 


this procedure? 


A 


Yeah. 


Q 


There was you and the girl you delivered them 


and (32) then Anthony? 


A 


Right. 


Q 


All right. 


A 


I got kind of addled there 


MR. KREAGER: 


Listen to his questions. 


Q 


And it was on the 28th that you received the 


photographs back, is that right? 


A 


Right. 


Q 


Did you count them at that time? 
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A 

No, sir. 

Q 

Did you count them at the time you delivered 


them to this girl? 


A 

No, sir. 

Q 

Have you since counted them? 

A 

No, sir. 

Q 

So what did you do with the pictures once you 


got them back from Anthony? 


A 

I carried them to Dave. 

Q 

All right, this is Anthony Brocato who is an 


attorney here in town? 


A 

Yes, sir. 

Q 

And you took them to Dave Kreager who is also an 

attorney 

here in town? 

(33) 

A Yes, sir. 

Q 

Have you seen the pictures since? 

A 

Yes, sir. 

Q 

Where? 

A 

In Dave's office. 

Q 

When? 

A 

Gosh, I don't know, several days after that. 

Q 

Did you count them at that time? 

A 

No, sir. 

Q 

Did the photographs have any marking on the back 


of them? 
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A Not that I remember. 

q Do you have a green stamp you customarily p 

on the back of photographs? 

A I sure did. 


Q 

A 


Did you stamp these? 

I don't believe I did. 


Q Did you number them in some way? 

A No, I don't believe they are numbered. 

Q Would it be possible to look at the photographs 

and state they came from you shop, whether you had ever 
seen them or not, is there some type of identification 
built into the paper or any type of insignia whatsoever? 

(34) A No, sir. 

So if you looked at the photographs you could 
not tell whether they came from your shop or not unless 


you developed them? 

A That's right. 

Q Ordinarily you have no type of identification? 

A No. 

Q Do you know of your own knowledge the number of 

people who have seen these photographs from the time they 
were taken on March 19 until the time they were delivered 
to Mr. Kreager? 

A No, sir. 

We do know they were exposed to two of your employ^ 6 


Q 





A 


Yes, sir. 



Q 

A 

Q 

A 

Q 

A 

out. 


And to Mr. Gibbs? 

Yes, sir. 

How many people does he have employed by im * 

One-hundred. 

One-hundred? 

Maybe 75 or 100 that works at Majestic, i n dn * 


Q So it was open to review by any of the 75 peopl- 

there, is that right? 

MR. KREAGER: 


Do you know? 

A No, I don't know. 

(35) MR. KREAGER: 


A 

Q 

A 

Q 

A 

Q 

to see 
A 

Q 


All right, tell the man. 

No, I don't know. 

He has 75 employees? 

Somewhere around that. 

Working at that plant at Tenth and Calder? 

Right. 

You don't know how many saw them or were likely 

them? 

No. 

You don't know how many actually saw them? 


A 


No. 


Q 


Then you 


delivered them to this woman, and y 0 
don't know how many of them she saw, is that right? 

A I don't know — 

MR. KREAGER: 

Just answer yes or no. 





Do you know to whom she showed the photographs 

^ 9 


if anyone? 


A No. 

Q Do you have personal knowledge as to when Mr 

5rocato came into possession of the photographs? 

A No, sir. 

q Do you know why he came into possession of the 

(36) photographs? 

A No, sir. 

q why did you select this Ekta color? 

A That is the type we use. 

Why did you select this Pan color? 

MR. KREAGER: 

Incidentally on that, it is a professional Ekta 

color. 

A Right. 

Q From whom do you buy the film? 

A Majestic. 

And what is it's technical name, Rolfe? 


Q 
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Ekta color. Ten, I believe. 

Is that the type of color films that you use 


for aerial work? 

A What? 

Q Is that the type of color films that you use 


for 

A 

Q 

A 

Q 

A 


aerial work? 

I believe that's all we use. 

What about black and white films? 
Royal Pan. 

Is Royal pan just a brand name? 

It is a Kodak brand name film. 


Q I s that a particular type film? 

(37) A Yes, sir. 

Q If I went to Majestic I could get me a package 

of Ekta color Ten, and a package of Royal Pan and I would 

have it? 


A Right. 

Q Do you ever use any other type of film other 

than these two? 

A No, I believe that's all we ever use. 

Q Is that the first time you had ever taken aerial 

photographs of the DuPont Beaumont plant? 

A No, sir. 

Q When was the next time previous to that? 


A 


I don't know. 
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Q How many times have you taken aerial photograph 

of the Beaumont DuPont plant? 

A I don't know how long. I don't know. How long 

have they been out there -- several times. 

Q At whose request prior to that? 

A I don't remember. 


Q 


Did you have some discussion with some man over 


the telephone about these photographs on March 19? 


A 



, sir. 


Q 


About noon time? 


(38) 


Q 


A 



, sir. 


Did the man call you at home? 


A 


Q 



, sir. 


Did he ask you if you were taking photographs 


of the Beaumont DuPont plant? 


A 


Q 



, sir. 


What did you tell him? 


A 


Q 



, sir. 


Did he ask you for whom you were taking them? 


A 



, sir. 


Q 


A 


What did you tell him? 


I told him I would contact my client and if it 


was okay with him I would tell him. 


Q 


Didn't you tell him you did not know? 


A 


No, I don't believe I told him I did not remember 
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Q 


A 


Q 


Do you know the man's name? 

He identified himself as Brook. 

Rolfe, don't you remember telling him, "I don't 


know who they were being taken for"? 


A 


Well, the reason 1 would say that 


MR. KREAGER : 


Do you remember or not, just answer the ques 


tion? 


A 


No. 


Q 


All right, I will put it to you this way, do you 
(39) deny that's what you said to the man on the telephone? 


A 


ask him 


I told the man I would contact my client and 


How would I tell him I don't know when I 



I would contact my client? 


Q 

A 

Q 

A 

him back, 

Q 

A 

Q 

A 

Q - 

A 


So you deny you told him you don't know? 

He called me a number of times. 

Did he leave word and ask you to return his call? 

Yeah, I said if my client permitted I would call 
and I did not call him back. 

Did he ask you who your client was? 

Yes, sir. 

Did you tell him? 

No, sir. 

Did he ask you why you had taken the photographs? 
T don't remember. 
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Q 


Did you 


qtate to him you had authorization 


to 





them? 


A 


I 


didn't know whether I had authorization to 


them 


I didn't 


know whehter DuPont authorized them 






or 


Q 


Did you say 


to him "we had authority to take 


not 


them"? 


A 


No. 


Q 


Do you 


deny saying that, Rolfe? 


A 


As well as I remember I don't remember saying We 


(40) 


had authorization to take them. 


Q 


You didn 


say to him, "I am sure we had autho¬ 


rity from DuPont before we took them ? 


A 


I 


don't remember making that statement 


Q 


Do you deny making the statement or you just have 


no 


recollection of making that statement? 


I have no recollection of making that statement. 


Q 


Did you then contact your client? 


A 


Yeah. 


Q 


On that day, the same day Mr. Brook called you? 


A 


Either that day or the next day, I don't remember 


Q 


Did you talk to your client in person or by tele¬ 


phone? 


A 


By telephone. 


Q 


Did you seek his authority to disclose to Mr. Broo 


your client's identity? 


She can't hear you nod. Read the 
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question. 


A 


(Question read by the reporter) 

The client did not want to be identified 


Q 


Just answer 


my question. My first question was 


you seek your client's authority to disclose your 

client's identity to 


DuPont? 


A 



sir. 


Q 


Did 


you receive authority from your client to dis 


(41) close his identity? 


A 


Q 


State your question again. 

I say did you receive authority from you client 


to disclose his identity? 


A 


No. 


Q 


Are you a lawyer? 


A 


No. 


Q 


A priest? 


A 


No. 


Q A medical doctor? 

A No, sir. 

Q And you certainly don't hold yourself out as 

practicing any of those professions as you took these photo 
graphs? 

A No. 

Q Are you an ordained minister of some kind? 

A No. 
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Q This was 

tion that you were 


just an ordinary commercial tra nS a c 
involved in? 


A Yes. 

0 Did you have any subsequent conversations 

any representative of DuPont seeking to ascertain the 
identity of your client after March 19, you said Mr. B r 0ok 

called you, you had a telephone conversation with him 


about noon, is that right? 


(42) 


A 


Uh-huh, somewhere around there. 


Q 


All right, and then he called back a number 0 f 


times you say? 


A Yes, sir. 

q x take it he was something of a pest to your 

home and business that day and the next, is that right? 

A I would say. 

Q And you did not speak with him further? 

A No, no time. 

Q Some further time or just one time on March 19. 

A One time. 

Q All right, did either you wife or either of your 

employees, Christopher or Atwood, speak with him? 



Q Did Atwood speak with him? 

A Yes. 

Q Were you present to hear one end of the conversatio 
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A 

No, I did not listen to the conversation. 

Q 

Did you hear what Ted said from his end of + 


conversation? 


A 

No, I didn't hear it. 

Q 

How do you know it was Brook? 

A 

He identified himself as Brook. 

(43) 

Q Did he ask for the photographer when he 


talked with you? 


A 

I don't remember. 

Q 

And you say it was either on the 19th or the 2 Jth 


when you called your client and asked him if you could 
disclose his identity, is that right? She can't hear you 


nod. 


A 

Yes. 

Q 

And he said no? 

A 

He said no. 

Q 

All right, in the meantime employees or persons 


claiming to represent DuPont had been calling you fre¬ 
quently on the phone attempting to get information about 
this photography mission? 


A 

Uh-huh. 

Q 

Rolfe, nevertheless with all of that you de- 


livered these photographs first to Gibbs and then to your 
client, is that right? 

A Yes. 


44 


Q 


Did you seek any legal advise in the int^v- 

1 


A 


No. 


Q 


Now can you say with certainty that it wag 


on 


the 28th that you delivered the photographs or the 26th? 


A 


I would say with certainty I delivered the 


thot 


(44) graphs on the 28th. 


Q 


What time of day did you deliver these photo¬ 


graphs to Mr. Kreager? 


A 


Three thirty (3:30) 


Q 


P . m. : 




A 


Q 


A 


P. m. 


All right, what time did you obtain them from 


Mr. Brocato? 


I will guess now, the reason I know I made an 


appointment about 1:30 


Q 


A 


Q 


About 1:30? 


Uh-huh. 


On the 28th? 


A 


Q 



, sir. 


Now what time of day was it that you delivered 


them to the lady that you first delivered them to? 


A 


I don't remember at all. 


Q 


Day or night? 


A 


Well, it was day. 



hours 


Q 


Do you know the lady's name? 
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MR. KREAGER: 


A 

Yes or no, did you or not? 

Yes. 

Q 

Did you know her prior to the day that you de- 

livered 

(45) the photographs? 

A 

Yes, sir. 

Q 

You know her by name? 

A 

Yes, sir. 

Q 

Do you know her to be an employee of your 


client? 


A 

Yes, sir. 

Q 

She appears to be at least? 

A 

Yes, sir. 

Q 

Now on what day were you engaged to take these 


photographs ? 


A 

I don't know. 

Q 

Well, give me your best approximation? 

A 

Oh, several days, two weeks. 

Q 

Now were you contacted by letter or telephone or 


xn person? 


A 

As well as I remember, telephone. 

Q 

Had you had any prior discussion with this client 


about taking such photographs? 

* 

A No# I believe — lets see — not in person. I 


am trying to reconstruct, I am sorry. 
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Q 


Now how many conversations did you have wj.^ 


this client about taking this set 


of photographs the 


re 


prior to the fact? 


( 46 ) 


A 


As well as I can remember two 


Q 


Were 


both of them in person? 


A 


Q 


I believe one in person and one by telepho 
All right, now which came first? 


ne 


A 


In person 


Q 


]_ right, under what general circumstances 

vou happen to run into him, on the street or a social 
event or a club or at his office? 


Aid 


A 


Q 


At his office. 

Did you go to his office to solicit business 


or 


did he call you up there? 


A 


I believe he called me up there and said he 


wanted me to take them. 


Q 


He called you up there and asked you to take 


photographs, is that right? 


A 




Q 


Just relate to me the first telephone conversa¬ 


tion, the tenor of it the best you can, and you have an 


excellent memory for people, dates and things, you 


knov 


it and I do too? 


A 


Yes, sir, I wasn't paying any attention. 


You 


have to remember. Bob, this is all just routine until you 
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called me one day, it really was. 

Q All right, just give me the tenor of the conver 

sation (47) on the telephone? 

A Well, "i want you to do some work for me . You 

see, that’s what I thought you wanted with me. 

Q When I called you? 

A Yes, I sure did. 

Q Was that all there was, did he tell you when and 

where on the telephone? 

A No, in person. 

Q He just said in essence, "I want you to do some 

work for me"? 


A Yes, sir. 

Q And you went to his office? 

A Yes, sir. 

Q When he called you had you had any prior dis¬ 

cussion about this particular mission at a party, for 

example? 

A No, heck no. 

Q There at the Beaumont Club or at some other event 

where you might have run into him? 

A No. 

Q Had you had any general discussion with him about 

the object of these photographs before his telephone call? 


A 


I may have. 
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Q 


All right, under what circumstances, and just 



(48) him? 


A 


Q 


A 


Q 


A 


Q 


in his o 


A 


No 


party or anything, just with him 


At his office? 


Yeah, in his office. 


Now 


had you taken photographs for him before? 


Yeah. 


Okay, now outline for me that prior discussion 

that you may have had, what was it about? 
He just said, "I have got some work for you to 



do, I want you to take the new construction". 


Q 


Where did he tell you the new construction was? 


A 


Of the DuPont area 


q who first brought up the name DuPont, did he or 

did you? 

A I did not, no, he did. 

q Did this idea of taking these photographs origi¬ 

nate with you or with the man who hired you? 


MR. KREAGER: 

Listen, get serious, listen to the question and 

just answer the question. 

A What is the question? 

Q The question was did the idea of taking these 

photographs originate with you or with the client? 

A My client. 
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(^9) Q All right, now as I understand your 

testimony, there was an office visit, a telephone call, a 
subsequent office visit and then the photographs and the 
matter of your visit to deliver the photographs, is that 

in essence your recollection of it? Your head is not 
rattling yet. 


A 

Yes. 

Q 

All right, now you think that you delivered the 


photographs on or about March 26? 


A 

Right. 

Q 

You think you took the photographs on or about 


March 19th? 


A 

Right. 

Q 

* 

Now the office visit immediately preceding the 


photography mission was what day? 


A 

I don't remember. 

Q 

In rough terms? 

A 

Several days, two weeks. 

Q 

All right, we would say March 5 to 15th, is that 


right, would that be fair? 


A 

That would be fair. 

Q 

That would be fair? 

A 

Yes, sir, that would be fair. 

Q 

Do you remember what day of the week you went there 


(50) to his office? 
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A 


NO. 


Q 


Do you have any way of establishing such facts? 


A 


No. 


Q 


Now 


the telephone call, Rolfs, come up, "i have 


some 


work for you”, on what date was that? 


A 


I don't remember. 


Q 


What date was it in relation to the office visit? 


A 


Q 


A 


Q 


I don't remember. 

Was it the same day or the day before? 

Maybe the day before, I don't remember. 

All right, for example, if you went on Wednesday 


he may have called you Tuesday afternoon? 


A 


Q 


Right, right. 

Or he may have called you Wednesday morning? 


A 


Q 


Right. 

What about the prior office visit at which time 


there the general discussion was, "I want you to take some 
photographs of the new construction at DuPont"? 


A 


Yeah. 


Q 


What date was that? 


A 


I don't remember. 


Q 


In approximate terms what date was it in rela¬ 


tion 


(51) 


A 


To the actual photographs? 


Q 


Yes? 
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A That was within a period of two weeks, I will 

estimate the whole thing. 

Q In your best judgment did this entire transac 

t.ion take place during the month of March? 


A 

It could easily have been. 

Q 

Now did it occur prior to the first of March. 

A 

I don't remember to be exact. 

Q 

Well, would it have occurred prior to the fi** s 


of February? 


A 

No. 

Q 

That would be roughly a six week period now? 

A 

No. 

Q 

% 

Now incidentally, is this man a resident of 

ft 


Beaumont? 

MR. KREAGER: 



I advise you not to answer that question. 

A 

1 refuse to answer on Mr. Kreager 1 s advice. 

Q 

Do you know the man personally? 

A 

Yes, sir. 

Q 

Have you known him for a number of years? 

A 

Yes, sir. 

Q 

Have you taken photographs for him in the past? 

(52) 

A Yes, sir. 

Q 

Have you taken photographs of the DuPont plant 


in the past for him? 
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A No, sir. 

0 Does he have an office in Beaumont? 


MR. KREAGER: 


Q 

Rolfe? 


I advise you not to answer the question 

Why don't you want to answer the question 


A 

Q 


My client doesn't want me to reveal it. 

Is that the only reason, he doesn't warn- 

you to 


reveal his identity? 

A Yes, sir. 

Q You have no other reason whatsoever? 

A No other reason. 

Q Now all right, and if he would assent to y 0ur 

disclosing his identity you would readily do so? 

A Yes, sir. 

Q And would have done so on March 19? 

A Yes, sir. 

Q And if I discussed the matter with you on the 27th 


or 28th — 


A Yes, sir. 

Q Now at the time you were first in his office, we 

have four trips, we have office, telephone, office, photo¬ 
graphs, (53) and office, and when you went -- 

MR. KREAGER: 


Make it clear. 
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A 


I couldn't set down how many times I have been 


in my client's office. All of this is over 


a 


period of 


time, Bob. 


Q 


I understand. 


A 


And I am trying to do it just 


as carefully 



possible but it is real hard to tell how many conversa 
tions. If i had my mind on it, I could tell you exactly/ 


I assure you, but to 


me it was 


like this (making swish 


ing sounds). 


Q 


The first time you discussed this matter with 


your so-called client, who was present, just you and your 


client? 


A 



, sir. 


Q 


Was there anybody else? 


A 


No, sir. 


Q 


Were any of his employees present? 


A 


Not that I remember. 


Q 


All right, is your client, so far as you know 


and believe, a regular salaried employee of a major 


manufacturing concern? 


MR. KREAGER: 


I advise you not to answer 


A 


I refuse to answer. 


Q 


And again you refused solely because your client 


doesn't want his identity known, is that fa ir ? 


(54) 


A 


Yes, sir. 


Q You decline to answer whether he is a regular 

salaried employee of a major manufacturing concern? 

A Yes, sir. 

Q So far as you know and believe does he have 

persons in his employ? 

MR. KREAGER: 

The same answer. 

A I refuse to answer that. 

Q Dave, this is unreasonable. 

MR. KREAGER: 

It is kind of a fine line, I don't know that. 

Q I haven't asked him who his client is at this 

point, and as I understand it the Judge's instructions to 
us, that's all he was instructed not to answer, and there 
is a vast difference about whether he is an employee of a 
manufacturing concern and who he is. 

MR. KREAGER: 

I think I'm going to have to advise him as tc 

questions that inquire into circumstances and facts that 
would reveal the identification without regard to any¬ 
thing, I will have to advise him not to answer it. 

^ You weren't there, and I understand that, I 

appreciate your handicap but nevertheless the only question 
the court said could be sealed was the man's name, and I 
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suggest this is relevant for other purposes besides just 

who the man may have been 
(55) MR. KREAGER: 

I f you would indicate what you are getting at • 
maybe we can get to it 

Q It is a field of materiality on the matter of 

damages. It is one thing to accept Rolfe's word that he 
delivered it to somebody, and something else to make the 
appropriate proof as to the chain of custody which ap¬ 
parently nobody can make at this point. It might be one 
thing if these things fell into your hands or mine, but 
something else if they fell into the hands of experts in 
the field. 

MR. KREAGER: 

We probably lost the point of the exact question. 

The point I am going at is questions that would reveal any 

% 

identity. Sofar as what Rolfe knows about custody or who 
might have had these pictures, he is going to answer every 
one of them and answer as honestly as he can. 

Q He has not answered who he delivered them to? 

MR. KREAGER: 

He has told you other than the name. 

Q I will ask you this question, Rolfe, did you de¬ 

liver these photographs — was it a secretary apparently 
that you delivered them to? 


A 

Q 

the 


A 

(56) 

A 


I refuse to answer. 

Was that in Beaumont, Texas that you delivered 

photographs ? 

I refuse to answer. 

Q Was it in Jefferson County, Texas? 

I refuse to answer. 


Q Did you deliver them in person or by mail? 

A In person. 

Q Just so that the record maybe plain, you under¬ 

stand you are in this deposition pursuant to the agreement 


of your attorney, Mr. Tucker? 
A Yes, sir. 


Q And that it is in 

brought by you and your son 


connection with the law suit 
against DuPont — brought by 


DuPont? 

A Yes, sir. 

that we have already had one or two or three 
hearings in respect to this matter before Judge Fisher? 

A No, sir, I don't know. 

Q All right, you were in the Federal Court on 

Monday, the 14th of April, were you not? 

A Yes, sir. 

Q And you understand that I am not threatening you, 

I am just explaining to you if you refuse to answer my 
questions I propose to seek whatever relief maybe available 
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to roy client under the federal rules? 

A Yes, sir. 

Q Was it in the United States that you delivered 

(57) these photographs? 


A 

Yes, sir. 

Q 

Was it in Texas? 

A 

Yes, sir. 

Q 

Did you leave town to deliver them? 

A 

I refuse to answer that. 

Q 

Did you mail them or did you deliver them in 


person? 


A 

In person. 

Q 

And for how long had you known the woman to whom 


you delivered the photographs? 


A 

For years. 

Q 

Well, that would cover as many as 2 or 200, how 


many? 


A 

Oh, 20. 

Q 

All right, do you know the general type of work 

she does. 

that is, whether she is a lawyer, a dentist, or 


a secretary? 


A 

Yes, sir. 

Q 

What is her general type of work? 

A 

Secretary. 

Q 

Sofar as you know, is she trained as a chemist or 
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chemical engineer or some type of technical expert? 
A No, sir. 



You believe she is just an ordinary 


secretary? 

A Yes, sir. 

q was anyone else present at the time you de¬ 

livered these photographs? 

A I don't remember, maybe somebody in and out of 

the office and around. 


MR• KREAGER• 

Answer the questions, yes or no. Answer them 

directly. 

A I don't remember. 

q Were there any men present? 

A I don't remember. 

Q Did you just leave them on her desk or did you 

just hand them to her? 

A I put them on her desk. 

Q If I suggest to you the name of a person would 

you admit that that was the name of the person who had 
employed you? 

A No, sir. 

Q Would you deny it? 

A No, sir, I didn't say a word, I guess. 

You would decline to answer if I suggest to you 


Q 
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the name of the person? 


A 


Yes, sir. 


Q 


Was it me? 


(59) 


A 


I decline to answer 


Q 

A 

Q 


Was it any employee of DuPont? 

I decline to answer. 

Did he represent to you that he was an employee 


of DuPont? 


a i refuse to answer. 

Q Dave, I suggest that is highly material, what 

the representation was. 

MR. KREAGER: 


Yes, go ahead and answer that. Was it repre¬ 
sented that this was for DuPont? 

A There wasn't represented anything at all, no 

representation. I have no idea. 

Q Well, did the man tell you, "I want you to take 

some photographs for DuPont" or "of DuPont"? 

A Do you want me to answer as well as I remember? 

Q Yes, sir, that's what I want. 

A of this I can't be definite but seems I remember 

it was of DuPont. 

Q Now did he tell you that over the telephone or 

after you got to his office? 

A Maybe both, I don't remember exactly. 
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Q 


Certainly when you got to his office 


A 


Sure 


( 60 ) 


Q 


Now what did he tell you that he wanted 


you to photograph? 


A 


Q 


New construction. 

Now Rolfe, relate to me the transaction as 



you po 


can, what time you got there, what was 



id, what general subjects were discussed? 


A 


New construction of DuPont. 


Q 


No, you had some general discussion with him 


about the weather or the ball game? 


A 


Always I have that. 


The University of Texas 


when I see you 


Q 


you 


Ail right, now what did he say that he wanted 
to do, he didn't just say, "Rolfe, new construction", 


-_g sa.d he wanted you to do something, what did he say? 


A 


That new construction sticks out like a sore 


thumb. 

q you mean that man leaned back behind his desk 

and said, "new construction", at which time you got up 
like a robot? 

A Bob, he wanted new construction of DuPont, I 

remember that as easy as pie. 

Q Did you just conclude that or did he tell you? 

A He told me that. 
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Q He said, "Rolfe, I want you to", now just pick 

up the conversation. 

(61) A As well as I can remember he said, I 

want the new construction adjacent to the right-of _ way 

at the north end of the plant." 


Q 

A 

Q 


By right-of-way you mean what? 

KCS right-of-way. 

Did he tell you what he wanted to show by those 


photographs? 

A No sir — no sir. 

Q Did he tell you whether he wanted photographs 

by air or taken from the right-of-way? 

A By air. 

Q Did he specifically request you to take aerial 

photographs ? 


A Yes, sir. 

Q And there is no question in your mind about that? 

A No, sir. 

Q Did you ask him whether he wanted aerial photo¬ 

graphs or did he tell you? 

A Aerial photographs, and I am trying to recon¬ 

struct it for you as well as I can. 

Q Did he tell you on what day he wanted you to 

take these photographs? 


A 


No, sir. 
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( 62 ) 


Q 


Did he tell you what time of day? 


A 


No, sir. 


Q 


Did he tell you what day of the week he wanted 


you to take these photographs? 


A 


No, sir. 


Q 


Obviously you wanted to know what his general 


object was so you can accomplish it? 


A 


Yes, sir. 


Q 


What was that approximately general object 




A 


New 


Q 


construction of the north end of the plant. 
Did he tell you for what purpose he wanted these 


photographs? 


A 


No, sir. 


Q 


Did he tell you for whom he wanted you to take 


these photographs? 


A 


No, sir. 


Q 


When you rendered his bill did you render it to 


him or to someone else? 


A 


Q 


To him. 

Was that bill addressed to an individual or to 


a firm? 


A I refuse to answer. 

q Again, I submit it is highly material to the 

issue, (63) and by that I mean, for example, you would 
either submit a bill to David Kreager or to Orgain, Bell 
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& Tucker, David would be the individual and Orgain* 

S< Tucker would be the firm, now did you submit a bill to 

« • 

an individual or to a firm? 

A I refuse to answer. 

Q Did you submit your bill to the same person who 

called you to take the photographs? 


A 



* sir. 


Q 


Did you ever show to this individual who hired 


you the pictures that you took? 


A 


No, sir. 


Q 


Did you ever look at the prints in his presence 




A 


No, sir 


Q 


Had you had any discussions with him about the 


prints? 


A No, sir. 

Q Have you had any discussion with him other than 

the telephone conversation wherein you wanted his authority 
to disclose his identity? 

A No, sir. 

Q How many discussions have you had with him since 

the fact? 

A I don't know. 

(^4) Q Reconstruct it as best you can. 

A 


Q 


I would say three to four. 
In person or by phone? 
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A 


Q 


A 


In person 


How many by phone? 


None that I remember 


I don't recollect a 


Phon 


call. 


Q 


When 


Mr. Brook called you on the 19th you went 


to this man's office? 


A 


No. 


Q 


You listen to my question. You are trying to 


outguess me. 


A 


No, I've never tried to out-guess you. Bob 


Q 


How many times did you discuss that subject 


with him since the photographs were taken or since 


Mr 


Brooks called you on the phone? 


A 


It is a situation here that I can't answer 


exactly. 


Q 


Read the question, please 


Q 


(Question read by the reporter) 

How many times have you discussed the subject 


with the client after Mr. Brooks called you on the tele¬ 


phone ? 


A 


As well as I remember about 3 times. 


Q 


All right, How many times on the telephone? 


(65) 


A 


Once. 


Q 


And twice in person? 


A 


As well as I can remember 
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Q 

A 

Q 

A 

Q 

A 


And each time in person would be in his 
No. 



Where were you when you discussed it with him- 

I was in the attorney's office. 

And that would be Mr. Brocato? 

Yeah. 


0 At that time Mr. Brocato was representing y° u 

or your client? 

A Representing my client. 

0 Did he ever represent you? 

A Yes, sir. 


0 For a couple of hours or for how long? 

A About a couple of hours. 

Q On what day? 

A The 28th. 


Q Is that the same date you and I had our discus¬ 

sion, and that would be Friday? 

A Yes, as well as I remember. Bob. 

Q Now to place these conversations and contacts, 

on the 19th you called your client to ask if you could 
disclose his (66) name, and that was the telephone con¬ 
versation, is that right? 

A Yes, sir. 

Q And he said no? 


A 


Yes. sir 








Q 


Did he say why not? 
No, sir. 


A 


MR. KREAGER: 


Q 


On that, I think you better make it clear — 
Let me go ahead and take his deposition. 


MR. KREAGER: 


He is bothered by something I think will help 


you. 


Q 


I will be perfectly happy for that. 


MR. KREAGER: 

I am going to say roughly what I understand, and 
you get the facts. What I understand is his client was 
called, and when he kept calling there that has been 
causing him some problems on a number of these conversa¬ 
tions. He left word and was called back. He did not 
actually talk to his client when he first called. 

Q Give me the facts. 

A I talked with his secretary. These things get 

confusing. 

Q We want to untangle them, that's what we are 

here for. All right, you called his secretary, is that 
right? 

A Yes, sir. 


Q 


On the 19th. 


(67) 


A 


Yes, sir. 
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Q 


What time? 


A 


Q 


A 


Q 


Oh, that afternoon sometime. 

Four or five o'clock? 

Yes, i win say four. 

But it was about noon when Mr. Brook called you? 


A 


Somewhere 


around there. 


Q 


In the meantime Gary had come in with the pic 


tures? 


A 


Yes, sir, somewhere — 


MR. KREAGER: 


Now be exact 


A 


As exact as I know, right after noon 


MR. KREAGER : 


A 


If you don't know, say you don't know 
I don't know. 


Q 


Approximately what time? 


MR. KREAGER : 


Q 


Just the approximate time. 


Dave, quit coaching him he has been on the witne 



stand more than you and I have. 


A 


Yeah, but not for an hour-and-a-half. i would 


say as well as I can remember around one or one-thirty. 


Q 


All right, so you had had the black and white 


in your possession some 3 hours before this conversation? 


A 
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Q 


Did you talk with the man 


when you first called 


(68) his office? 


A 


Give me 


the question again 


Q 


Did you talk with 


the man when you first called 


his office? 


A 


No. 


Q 


The first time you 


called there you say was 


3:00 o’clock? 


A 



, sir. 


Q 


A 


All right, why did you wait 2 or 3 hours? 

I don't know, maybe I didn't wait but an hour 


and-a-half, you know, in sequence of time. 


Q 


All right, in the meantime did you discuss it 


with anyone else other than Gary? 


A 


Q 


No, or whoever was in the shop. 

All right, that's my question, who was there in 


the shop? 

A Ted was in and out, and I don't remember whether 

Virginia overheard it or not. 

Q That would be your wife? 

A Yeah, sure. 

Q Did you discuss with his secretary the reason you 

were calling your client? 

A Yes. 


(69) 


Q 


And what did you say to her? 
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A 1 said, "Mr. Brook wants to know 

q Did you tell her who Mr. Brook worked for. 

A Yes, sir, a representative. 

Q All right, what did you tell her? 

I said, "Mr. Brook, who said he worked for DuP 

Hfcnts to know the identity of my client". 

Q And why you were taking the pictures? 

A Right, and I told Mr. Brook I would call him back 

and I did not call him. 

OA Now what did you instruct this lady or ask this 

lady to do, what was your conversation with her? 

A I said, "would you contact my client and see if 

bs wants to give it", and she said, "yes", and he said no. 

Of All right, did you hang up or did you hold on to 

the phone? 


B No, I hung up. 

Q All right, what took place next? 

A As well as I can remember she phoned back and 

said no. 


Q 

A 


Q 

(70) 

Q 



All right, was that the same afternoon? 

I don't believe it was. Bob. 

You think it was when, Rolfe? 

A I believe it was the next day. 

All right, before or after noon? 

Before noon, I will say that but I don't 


remember 
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to be exact. 

q All right# did you talk with her on both occa 

sions? 


A 

Yes# sir. 

Q 

In the meantime did you talk with your client? 

A 

No. 

Q 

Up to that point you had not personally discussed 


it with the client? 


A 

No. 

Q 

Whom else had you discussed it with? 

A 

No one except Gary. 

Q 

All right, at the time she called back had you 


already delivered the negatives to Majestic? 


A 

Yes. 

Q 

But you hadn't got the actual prints themselves 


yet? 


A 

No# no. 

Q 

Okay, now let's see# that was on the 20th of 

March 

that the lady called you back and# let's see, that 

would 

have been a Thursday# when is the next conversation 


you had with your client? 

A As well as I can remember it was on the 28th. 

When (71) did I have my conversation with you# the 27th? 


Q 

Just stick with my question. 

A 

Okay# excuse me. 
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Q 


You think it was on the 28th that you had you 


next conversation? 


A 


Q 


A 


As well as I can remember. 

All right, was it at his offi 



No. 


Q 


Was this at Mr. Brocato's office? 


A 



, sir. 


Q 


When did you have the next conversation with him 


atter you had the conversation at Mr. Brocato's 
•" a m c day or the following day? 


o 



A 


Q 


A 


Q 


A 


Q 


It was a few days later 
And where was that? 


As well as I remember 


was in his o 



Who all was present? 


He was present. 


Who else? 


the 


A 


Q 


I don’t remember anybody else. 


Did anyone come in or did you all have any 


phone calls during that time? 


A 


No, no. 


( 72 ) 


Q 


Did he tell you at that time why he didn't 


want his identity known? 


A 


No. 


Q 


Did you ask him? 


A 


No. 




72 


Q Did you ever discuss with him why he didn't 

want his identity known? 

A No, sir. 

Q When was the next time you ever had any discus 

sion with him about making known his identity? 

A To his secretary. 

Q On what date, on the 19th? 


A On the 19th. 


Q 

want 

A 

Q 

A 

Q 


All right, on that date did he tell you he didn't 
his identity known? 

No, sir. 

Did you ask him? 

No, sir. 

Did you ask him if he sought permission from 


DuPont? 


A No, sir. 

Q Did you take steps to procure permission from 

DuPont? 


A 

(73) 

A 

Q 

A 

Q 

the 


No, sir. 

Q Why not? 

Well, I thought it was okay. 

Who told you it was okay? 

No one. 

4 

Have you ever told anyone for whom you were taking 
pictures? 
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A No. 

Did you ever tell Mr. Brocato? 

A No. 

MR • KREAGER z 

8 ^ w ill have to instruct him on that, and you 

already have. 

■ Did you discuss it with your attorney? 

MR. KREAGER: 

I That of course involves the attorney and client 

privilege. 

B Not what was said but just the fact of the con¬ 

versation. 

ft I told Dave. 

B Did you tell anyone else? 

A No. 


Q 

Did 

you offer to tell me if I wouldn't pass 

on? 



A 

Yes. 


Q 

Did 

I ask you not to pass it on? 

A 

Yeah 

, that s before I got a lawyer though. 

(74) 

Q 

Did I take advantage of it? 

A 

No. 

3 am sorry, i am getting addled by this 

thing -• 



Q 

Did 

you offer to tell me who it was? 

A 

Yes, 

sure, that was before I talked to Dave. 
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Q That's right, and at that time I told y ou • 

you told me I would of course be obligated to relate • 

11 

my client. 





Q And you said, "under those circumstances then 


I can't 

A 

Q 

of the 


tell you"? 

Yes. 

Did I press you and try to obtain the identity 
person? 



Q Did I give you a man's name at DuPont and ask 

you to have your client call that man? 

A Not that I remember. 


Q You don't remember I wrote on the typewriter a 

man's name and telephone number on it? 

A You gave me that and said that's the man to 

contact. 

Q Mr. Kirk? 

A Yes. 


Q Didn't I put his phone number on it? 

(75) A Yeah. 

Q And suggest to you that you get your client to 

contact him, do you remember that? 

A No, I don't remember that exact conversation. 

You gave me his name and said that's the man. 
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f 

0 Get in touch with him or get your man to ( J® 

touch with him? 

A I may not have registered that. I remember y 

unve me the man's name on a type written sheet of paper. 

0 With a telephone number on it? 

A Yes, sir. 

« • I : 

Q Do VOU Still to f ha f 9 



— - - - • — ▼ Wl A V • 

A 

I don't know. 

Q 

What did you do with it? 

A 

I don't know, i don't know whether Dave has it 


or not. 


Q 

ft 

Did you discuss with your client your client con- 

• * • _ M 


# ># « 

tacting DuPont? 


A 

No. 

Q 

Did you ask him to do so? 

A 

I asked him did he want to reveal his name and 


he said no. 


Q 

And he did not tell you why? 

(76) 

A No, sir. 

Q 

Do you have a copy of the bill that you delivered? 

A 

No. 

Q 

Do you keep a copy? 

A 

No. 

Q 

Do you keep a record of unpaid bills? 

A 

Yeah, yeah. 
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Q 

In some type of ledger sheet? 

A 

Yeah. 

Q 

And you don't keep any duplicate copy of the bin ? 

A 

No, not unless they ask for one. 

Q 

You don't keep one for your purposes? 

A 

No, sir. 

Q 

Do you know the business or profession of the 


person who engaged you to take these photographs? 

MR. KREAGER: 



You can answer that yes or no. 

A 

Yes. 

Q 

And for how long have you known this person? 

A 

Years, say 20 years — 15 or 20 years. 

Q 

You say this job cost some $200.00? 

A 

Yes. 

Q 

Did you agree on the price in advance? 

A 

No, sir. 

(77) 

Q Did he tell you to take a certain amount 


of aerial photographs? 


A 

No, sir. 

Q 

Did he tell you to take them from certain alti- 


tudes? 


A 

No, sir. 

Q 

Did you instruct Gary at what altitude to take 

them? 

9 
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A 

No, sir. 

Q 

Did you instruct him how many to take? 

A 

No, sir. 

Q 

How did you arrive at the price of $200? 

A 

Well, I just looked over the amount of pictures, 


roughly 15, and my having a plane and Gary going back 
and forth, I just said $200. That's the way we cams to 
the conclusion, I figured how much work generally. 


u 

Have you been paid any money? 

A 

No, sir. 

Q 

Now, at the time this unidentified man asked you 


he take these photographs, you had some idea as to the cost 


it would 

run, did you not? 

A 

Yes, sir, I wouldn't make a living if I didn't. 

Q 

All right, now you knew it would run approximately 

shall we 

say $150.00 to $200.00, is that right? 

A 

Right. 

(78) 

Q And those round terms you think — 

A 

Right. 

Q 

Did you ask for some deposit in advance? 

A 

No. 

Q 

You extended credit to him? 

A 

Yes, sir. 

Q 

And knew you were doing so? 


A 
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Q 


Did you 


extend credit to an individual or to 


a 


firm? 


A 


Q 


I refuse to answer that. 

Why do you refuse to answer? 


MR. KREAGER: 


Advice of counsel 


A 


Advice of counsel. 


Q 


How 


long does it take you to develop shall we say 


10 black and white photographs? 


A 


Ordinarily? 


Q 


A 


quence ? 


Q 


A 



About — do you want me to give you kind of a 



Sure. 


You go in a dark room and unload and put them in 


hangers and put them in developer for say 5 or 6 minutes, 


and put 


****** 


( 81 ) 


A 


I don't know definitely. Bob said they 


weren't stamped. 


Q 


If they are not stamped, why did you decide not 


to stamp them? 


A 


Mr 


I need to tell you something. (At this point 
Kreager and the witness left the room for a conference) 


The black and white are relevant. 
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Q 


The black and white 


are what? 


A 


Relevant. 


He just took that while he was there 


1 took the blac * and white to back 


me up j 


iust while 


I was 


there. 


Q 


A 


While you were where? 
While Gary was in the 


air 


I just said shoot 


black and white too. 


Q 


The 


A 


Q 


man asked you for the color pictures? 

Right, right. 

He didn't ask you for the black and white? 


A 


No, I just took them to back 


me up 


Q 


All right, I didn 


get all of that, I asked 


a .a e requested you to do, and you said he asked for 
aerial photographs of new construction? 


A 


Right. 


Q 


Now what else did he specify besides new con 


struction, aerial photographs, the north end of the plant 
along side of the (82) railroad right-of-way? 


A 


Color. 


Q 


What else? 


A 


That's all. 


Q 


Did he discuss the grain of the film? 


A 


Oh, no. 


Q 


A 


Why did you all select high noon? 

We always try to fly when the sun is best 
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Q 


Best for what? 


A 


Taking aerial photographs 


Q 


When is the sun best? 


A 


We 


like to take them this time of the year any 


where from 11 to 2. 


Q 


For what reason? 


A 


Because the sun is best 


Q 


Best for what? 


A 


Because your buildings would cast shadows, and 


it wouldn't be good. 


Q 


A 


The sun is best for what? 


Always when the sun is best for aerial photo 


graphs 


Q 


A 


Q 


What are you seeking from the sun? 


Good light. 

Of course so you can get better detail? 


(83) 


Q 


A 



, sir. 


Is that the reason you picked noontime because 


you 


A 


Q 


can get a clearer picture in proper focus? 

Sure, you get better lighting. 


As to show more? 


A 


Q 


Show better, not more. 


Now he specified color? 


A 


Q 


Yes. 


Did he specify a particular size? 
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A 

No. 

Q 

Now would your cost charge have been the sam 


to aim ' 01 color plus black and whit©? 


A 

No, if it was color I just put the black an 

white 

in to back me up. 


MR. KREAGER: 

His question was, was your price the same re 
gardloss whether black and white or color? 

A No, it would have been less for just black and 

white but it would have been the same with color and 


black 

and white. 

Q 

If you hadn't taken any black and white you 

would 

have still charged your $200.00? 

A 

Yeah, sure. 

Q 

When you store these things how do you label 

them, 

Rolfe? 

****** 

(88) 

Q Say you would number my pictures I, is 


that right? 


A 

Yes, sir. 

Q 

You wouldn't put them under the name of Mehaffy, 


Weber, Keith & Gonsoulin? 


A 

No, in alphabetical order. 

Q 

Would you put them under my name or Mehaffy? 

A 

Mehaffy. 
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Q 


Do you have some index that you refer to or do 


you just go to that alphabetical file? 


A 


Q 


Alphabetical. 

What did you do with these negatives after you 


got them back from Mr. Gibbs the second time, did you 


separate them? 


A 


sure. 


Q 


They were in separate envelopes I am 
Were they put in an envelope that was identi¬ 


fied in some way? 


A 



Q 


Now what did you do with the negatives? 


A 


Q 


I crave them to Dave. 

You did something with them between March 19 


and March 28? 


A 


answer 


Well, I had them laying on that table. Am I 
(89) ing you correctly, I am trying to. Bob, I 


really am. 


Q 


A 


I'm sure you are, Rolfe. 

When this came up I told Gary to go get me the 


negatives. 


Q 


All right, when he brought them to you were 


they just loose? 


A 


They were loose 


Q 


They were loose? 


A 



, sir. 
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Was somebody's name 


envelope? 


, sir. 


was your client's name 


that 


pe 


KREAGER : 


you remember 


are you just talking? 


Well, 


don't remember. 


All right, between the time you had got them 

back from Gibbs the second time and the time you brought 


them 


Kreager what did you do with them? 

The negatives were never in anybody's posse 


s 


sion 


the 


attorney and my attorney. 


The attorney would be Mr. Brocato or Mr. Green 


or Mr. Weller? 


Right, right, right. 

All right, now when did you deliver them to the 
attorney as opposed to your attorney? 


had them in his possession. I didn't 


deliver them 


him. 


The negatives? 


The negatives, right, right. 

Who delivered the negatives to the attorney? 
Me. 



When ? 

The 28th — the 28th. 

All right, let's go through this little sequence 
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for the moment, who called and asked you to go to Mr. 
Brocato's office, your client or Mr. Brocato? 


A 

My client. 

Q 

Did he ask you to meet him over there? 

A 

Yeah, he sure did. 

Q 

Did you agree to meet him? 

A 

Yes, sir. 

Q 

Did he ask you to bring anything with you? 

A 

That's what I'm trying to reconstruct — 


MR. KREAGER: 



Answer yes or no. The first thing, answer yes 


or no. 


A 

I don't know just exactly. 

Q 

Well, do you recall his saying, "bring the 


negatives (91) with you"? 


A 

No, no. 

Q 

Well, did you bring them with you to that first 


visit? 


A 

No, I don't believe I did. 

Q 

All right, at the time of that first visit your 


client was there? 


A 

Yes. 

Q 

Was anyone else accompanying him? 

A 

No. 

Q 

Mr. Brocato was there? 
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A Yes, sir. 

0 Was there anyone else there besides you? 

A Yes, sir. 

Q All right, who? 

A Mr. Green.' 

Q Anyone'else? 

A No, sir. 

Q All right, were the photographs there? 

A Yeah. • 1 


0 ^ ou don't know how long they had been there j'C 

how they had gotten there? All right, you remember now, 

tell me the sequence. 

(9?) A Yeah, I had a meeting with Anthony before 


my client ever — 

Q Who called you to initiate that meeting? 

A My client. 

Q Asked you to go-by and see Anthony? 

A Right, right. 

Q Did you have the negatives with you then? 

A Then I got the negatives and brought them back 





up to that other meeting. 

Q All right, was this all on the same day? 

A Yeah. ... 

Q But you went home and got the negatives and 

brought them back? 
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A 


Right. 


Q 


A 


What did you do with the negatives. 
Put them in that envelope. 


Q 


What envelope? 


A 


The one 


that Anthony had the pictures in 


Q 


All right, was that the same envelope you had 


delivered the pictures in? 


A 


I don't remember. 


Q 


Do you deliver pictures in an envelope that 


doesn't have you monogram on it? 


( 93 ) 


A 


No, sir, I don't. 


Q 


And 


you 


delivered the photographs to your 


client were they in you Christopher's Studio envelope? 


A 


Q 


a 


Right. 

When you got to Anthony's 
Christopher's Studio envelope? 



were they in 


A 


No, I don't believe they were because that 


opened from the other way 


Yours open from the top and those open the other 


way? 


A 


Yes, sir. 


Q 


You then put the negatives in your brown manila 


envelope that Anthony had? 


A 


Q 


Right. 

What time of day was this? 
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A Afternoon, I believe. I believe if I am recon 

structing this right the negatives got there that after- 


noon. 


Q 

All right., what happened to that envelop e next. 

A 

Which envelope? 

Q 

The one that had the pictures and the negatives 

in it? 


A 

I brought it to Dave. 

Q 

Was that envelope ever out of your sight? 

(94) 

A No, not that I remember. 

Q 

\ou brought it on to Mr. Kreager? 

A 

Yes, sir. 

Q 

Have you seen it since? 

A 

Yeah. ‘ 

Q 

When? 

A 

Well, he had them on his desk. 

Q 

When was the last time you saw them? 

A 

Last week as well as I can remember. 

Q 

All right, at the time you went home to pick 


up these negatives were they in their little 4x5 folder? 
A Some of them were because Gary had put some of 

them in a discard file and I went and got all of them be 
cause I wanted all of them in there, even the ones we 
didn't bring, and I put them all together. 


Q 


Did you ever change envelopes? 
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I probably did. To answer it. correctly, I don't 


remember. 

Q Let's think back, Rolfe, did you relabel them? 

A Oh, no, I didn't relabel anything. 

Q Did you relabel an envelops? 

A No, I did not relabel an envelope. 

Q Say, for example, you had taken the pictures for 

(95) me, would my name still be on the envelope? 

A Yeah. 

Q Would the negatives still be in that envelope? 

A I may have put them in another envelope, but I 


did not relabel anything. 

So you had two envelopes instead of one? 

A i m ay have so I could get them all together. I 


don't know if I did or not. 


q What did you do with the envelope with your 

client's name on it? 

A I guess it is in our shop. 

Q Do you still have it? 

A I don't know. I will look and see. 

Q So you took them out of your envelope with your 

client's name on it and put them in another envelope, is 
that your testimony? 

A I may have and may not, because you have those 


negatives. 
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q Did you bring them to Kreager in the same day 

that Gary brought them to you? 

A Yes, sir. 

Q So you did not take them out of the envelope that 

would have had Keith's name on it? 

(96) A No, sir. 

Q Then in truth, Rolfe, the envelope that contame 

the negatives did not have your name on it either, did it. 

A I didn't — I don't know. I did not go to the 

shop and look. 

Q You never did ever write your client's name 

on the envelope? 

A I'm sure it was written on it, Bob. I'm almost 

positive the client's name was on it. 

Q Didn't you change envelope, Rolfe? 

A I may have. 

Q And write somebody else's name on it? 

A Oh, no, I don't believe I wrote anybody's else's 

name on that envelope. 

MR. KREAGER: 

If you have it, let him look at it. 

A i don't have the one with the client's name on it. 

Is Anthony's name on it? 

Q Do you specifically remember putting your client's 


name on it? 
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A No, I didn't do that. Whoever sorts the nega¬ 

tives does it. Gary could have done it. Does that answer 

the question? 

Q I guess. 

A I don't remember putting anybody else's name on 

it (97) unless — I didn't put anybody else's name on it. 

Q What was the purpose of these back-up photographs? 

A No certain reason at all — no certain reason at 

all except I just made black and white while I was up 

there. 

Are you uncertain of the mode of the processing? 

A Yes, sir, sometimes if something goes afowl i 

would have the black and white. 

Q What could go afowl? 

A Well, processing and not getting good reproduc¬ 

tion. It is to back yourself up. 

q Did you look at the negatives of the films that 

were taken? 

A Yeah, I personally looked at them. 

Q Did you look at the prints? 

A Yeah. 

Q Now the ones you saw were taken from the air? 

A Yeah. 

Q Now you are acquainted with the KCS railroad that 


runs by this area where the photographs were taken? 


91 


A Yes, sure. 

Q In your opinion could you have shot th© saro© 

things by taking an aerial photograph of that railroad 
right-of-way? 

A • the same things. It would be a different 

per- (98) spective, as you well know. 

Q You know where the Sabine-Neches ship channel is- 

A Yes,■sir. 

Q Could you have taken photographs of a passing 

ship and shot the same design? 

A No, it would be a different perspective. 

Q What would be a different perspective? 

A Well, from the ship channel it would be this 

way, and trom a box car it would be this way. 

MR. KREAGER: 

She can't put down what you are waving with your 
hands, you would have to describe it please. 

Q Would you have depicted the same items? 

A Yes, sir, I would have depicted the same items. 

0 All the same items? 

A No. 

Q What would be shown different about the ship 

channel? 

A Well, it is a different perspective. 
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MR. KREAGER : 

Don't use your hands. 

Q All right, Rolfe, can you show the same pieces 

of machinery at the ship channel that you can — 

A Not if they are blocked you can't. If it wasn't 

blocked by something you could. 

( 99 ) Q What is the nearest bridge to this area? 

A That hump coming from down that interchange at 

Broussard's Curve. 

v How far is that from this side? 

A About a mile or a mile-and-a-half. 

Q Is it your testimony you could have shown the 

same thing at Broussard's Curve that you did from these 

aerial photographs? 

A No. Up looking down you can show much better 

from an aerial view. 

Q But you cannot show the interior structure? 

A if it is being blocked by some other unit you 

can't, that's right. 

Q In your opinion could you have shown as much 

detail of this DuPont plant from the ship channel as you 
showed on these aerial photographs? 

A Not the interior, no. 

Q Could you have shown as much from the KCS rail¬ 

road. 
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A From the side you could. 

q No, taking the entire set of photographs you 

to ok, could you have shown that much from the railroad? 

A No, sir. 

q Could you have shown it from the highway? 

(100) A No, not the perspective. 

q Could you have shown it from the ship channel.. 

A No, not the perspective. 

MR. KREAGER s 

He said the detail. Listen to his question. 

A Detail of what? 

Q Detail of the entire area. I asked you to take 

e construction area just like this man asked you to do. 
A Right. 

« So that I can show what the status of the area 

under construction is. 

A Right, right. 


? Now can I see more from the air or can I see more 

from the ship channel? 

A You can see more from the air. 


? can I see more from the air or from the railroad 

right-of-way? 


A You can see more from the air. 

0 Can I see more from the air or from the highway 

bridge? 
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A 


The air. 


Q 


The same would be true of the San Jacinto bui]_(j_ 


ing or the courthouse or any other place? 


A 


Right. 


( 101 ) 


Q 


I could see more flying over the area 


than I could from a flat plane? 


A 


Q 


Right. 

I come back to the question again, other than. 


or 



the fact that your client does not want his 


name disclosed, you have no reason for not doing so? 


A 


Q 


No, sir. 


And if he would authorize it you would give it 


in a minute? 


A 


Q 



, sir 


Have you received any money from your client? 


A 


No, sir. 


Q 


Since March 19? 


A 


No, sir. 


Q 


Has he agreed to pay you any money? 


A 


No, sir. 


Q 


A 


Q 


Has he offered to pay you any money? 


I guess he is going to pay me 


I hope he does. 


Has he offered to bear any expense pertaining to 


this litigation? 


A 



, sir 


r 


95 


Q 


A 


How much did he 


He didn't 


s ugg es t? 


say. 


(J02) 


£ i t? 


0 


A 


Q 


Q 


Did he offer 


to Pay it all or just a portion 


He said he would take 


Did he advance 



you 


of the expense. 


attorney? 


any money to pay for you 


r 


A 


No. sir 


Q 


He just 



to 


reimburse 


A 


Q 


He just 
Did he 


said he would take care of it. 
say how much, and 1 am not asking 


you 


how much money you paid Mr. Kreaaer w u a+ . 

*vl eager, whatever it was, it 


wasn't enough. 




MR . KREAGER: 


Right. 


Q 


Did he say he would pay a note or how did he 


mention about it? 


A 


Q 


A 


Q 


take 


No, he just said he would take care of it. 

Did he say -how he would take care of it? 

No, and I conveyed that to my attorney, Dave. 

Did you tell your client how much it would be to 
care of Mr. Kreager? 


A 


No, I didn't. 


0 


Did you discuss it with him? 


A 


I discussed it with Mr. Kreager and he said okay 


9 ( 


) 


0 


How about your client? 


( 103 ) 


A 


No, he just said he 


would 


tak 


e 


and I thought that was enough conversation 




e 


and 


said okay. 


Mr 


Of , 


• Kr 


n 




% 


r 


Q 


Do 


you know whether "he has taken 



not"? 


of 


it 




A 


I don’t know whether he has 


°t not 


Q 


He hasn't taken care of 


you yet? 


A 


Q 


No, sir, he hasn't paid 
Do you know what process 



anything yet> 

being devel 


there or what construction area that is’ 


°Ped 


out 


A 


Not until I read it in your petition 


Q 


Did your client discuss with 


you 


A 


No, sir 


what i+- , 


Q 


y.-'.-i -1 ient in the construction 


far as you know and believe? 


business, 


So~ 


A 


I refuse to answer. 


Q 


Is he in the engineering busine 



know and believe? 


s>ofar as you 


A 


I refuse to answer. 


Q 


Is he a financial anaylst, sofar 


as you know 


and believe? 


A 


I refuse to answer. 


Q 


Is he an attorney? 


( 104 ) 


A 


I refuse to answer 
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je your client, a publ ic 

j refuse bo answer 


agency? 


A 


0 

. ■ et* 
&1 S 


i ct 


A 


j S this a city or county of Texas or drainage 
or some other public — 

X refuse to answer. 

Does the client operate in an assumed name or 


0 


in 


- own 

hl ? 


name? 


1 refuse to answer 


A 


0 


Xs he a corporation or an individual? 

X refuse to answer. 


A 


Q 


Who else has seen these pictures sofar as you 


knc v 


an d believe? 


A 


I don't know. 


Q 


What instructions did you give to Gary? 


A 


To who? 


Q 


To Gary? 


A 


Q 


I told him to shoot the pictures 
Did you tell him what to shoot? 


A 


New construction at DuPont. 


Q 


A 


Did you give him the perimeter diagram? 
i veld him to shoot new construction. I drew 


it out just roughly and put the railroad tracks here and 

just shoot (105) them. 


Q 


A 


Did you tell him the north end of the plant? 
^es, sir, I told him the north end of the plant 



Q 


And shoot the new construction, 


you 


him about whether or not he should fly over 


tei 


the 


1 


construction proper 


Dup 


•? 


°nt 


A 


Q 


No, sir. 


Did you tell him who had hired you? 


A 



Q 


You told him? 


A 


Yes. 


MR. KREAGER: 


Did you tell him or did you not tell 


him? 


A 


Yes, sir, I told him the name of the 


man 


He 


didn't know the man. 


MR. KREAGER: 


Q 


A 


Q 


A 


Good enough. 


You did tell Gary? 


The name. Gary doesn't know the man. 


When did you tell him the name? 


Oh, I don't know. I am sure I told him before 


he flew 


Q 


Have you discussed it with him since? 


A 


Yeah. 


Q 


The man's name? 


( 106 ) 


Q 


A 


Yeah. 


What besides the area under construction, or 


what did you take to be the area under construction 
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A 


n 




That ' s not hard * tea when 
construction. You See th _ .__ 


you are flying on 


cO* 


in9 


out. 


hooms there and no smoke 


Q 


in your op inion ^ 


at 


which 


these 


A 


0 


A 


Q 


A 


Q 


A 


Q 


from 


it? 


A 


Q 


feet? 


A 


Q 


A 


(107) 


A 


with 


me 


ra ph 


you describe the heights 


No. 


Were *- a ken f rom p 


You don't have 


dn y idea? 


No. 


Have you used this 

1 camera 

Oh, yeah. 

The same type of fu m? 


many times? 


Yeah. 


And have 


developed literally hundreds 


of pictures 


Right. 


You can't tell me whether it was 500 feet or 5,000 


It wasn't 500 feet 


heck 


no 


Less than 1,000 feet’ 


Somewhere around 1,000 I would say. 


0 


Would you quarrel with the figure 500? 


1 don't know. 


It would be purely speculation 


Q 


What about the area not under construction, were 


you advised to take that as well? 
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A 


No, just the c° nstructlon - 


Q 


you 


interpret the construction 



to 


mean 


t he area where they 

to using i t? 


store 


pment or materi aI 



3q 


S 


.aratory 


A 


No , that wasn't even discussed, the cons trUct 


ion 



Q 


The construction 



, now Rolfe, I am a 


ittx 


e 


bit unclear 


about one thing 


A 


All right. 


Q 


I am a 


you 


a 


little unclear about these discussion 

had w lt h this man, you said they were several da ys 

couple of weeks prior to March 19. 


s 


to 


A 


Q 


Uh-huh. 

Is that right? 


A 


Q 


Yeah. 


Did he tell you when he wanted these pictures 


taken? 


A 


No. 


Q 


Could you have waited until September and taken 


them? 


( 108 ) 


A 


I 


always get a job done as quick as pob 



but he didn't give me any date. 


Why did you wait 



days before taking the0; 


A 


Good weather. 


Q 


You were waiting on good weather? 
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b 

0 


yes. 

pid the man tell 


y° u anything about the time of 



Or the day of the week? 

No. 



Did he tell you he np^ Q ^ ,, 

eded them before a certain 

time? 

No/ sir. 


h 

Q 


Or he did need them 


ln a hurry, what was you con- 


erS ation with respect to needs? 

I told him I would take them when the weather 

,-nditions warranted and he said okay. 


Did he at that time discuss with you whether he 

„ ac j permission from DuPont? 

- No, sir. 

Q Did you ask him wh ether or not he had permission 

from DuPont? 


( 109 ) 

Q 

A 


Q 

A 

Q 

A 


A No. 

Did you obtain permission? 

From DuPont? 

Yes? 

No. 

Did you instruct someone to obtain permission? 
No. 







Have you ever taken aerial photo 


9 r aph 


s 


construction prior to March 19? 


Of 





A 


I am sure I have 


tographed the 




3 ob 


different times. 


Q 


But the area of construction itself? 


A 


No. 


Q 


Do you know of anyone who has? 


A 


No. 


Q 


Have you ever seen any aerial photograph 


of 


this construction other than those you took? 


A 


No. 


Q 


Did Wayne Gregory know you all had flown , 

1 be- 


A No, I didn't know Wayne Gregory. 

q Have you taken any photographs of area 0 f con¬ 

struction since March 19? 

A No. 

(110) Q Have you seen any photographs that anyone 

else took? 

A No. 

Q Did you serve a copy of the restraining order 

on your client that Judge Fisher entered Thursday after¬ 
noon late? 

A Yes, sir. 


Q 


How many copies did you serve? 




103 


One 


A 


Did you serve 


2 a 


0 


h 3 


, sh° wn 


the photographs? 

I did not — 


Cop y to the 


people to whom you 


b 




kkeager j 


pardon me, you mean 


ea^ 


them 


Q 


I don't think 

I did mean it. 


everybody? p or 


example, I 


you 


mean 


that. 


Dld you serve 


a 


Me 


A 


I didn’t show the photographs 


copy? 


Q 


del i v 


A 


Did you serve a copy on the 
ered the photographs? 

Yeah. 


to anybody. 
people to whom you 


Q 


You delivered them tn fhio . 

LO this woman, didn't 


you? 


A 



sir. 


Q 


You didn 


serve a 


copy of it on her? 


A 


No. 


Q 


Did you read the order before 


you served it? 


(Ill) 


A 


Carefully. 


Q 


Do 


you recall that it directed you to 


serve a 


copy on the people to whom you delivered the photographs? 


A 


To whom, I thought that was the client. 


Q 


So you just served one copy, huh? 


A 


Yeah. 


Q 


And that was on one individual? 


A 


Yeah. 
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Q 


And that was not 


t he woman to whom you ^ 


de 


Xivered the 


photograP hs? 


A 


No, n0 * 

A 11 right, y 011 


didn't serve a copy on Mr. Br 


Q 

y. uf well er • 

or Mr. Green or Mr 


,0 % 


A 


Q 


No. 


X believe 


that's all for the moment 

CROSS EXAMINATION 


MR. kreager 


Q 


Rolfe, do you 


of your own knowledge know what 


lens setting 


was u 


sed 7 


? 


You were 


aske d whether or not you could show the 

'. e deal from the river or from the highway or rail road 

track , from the overpass, is there any reason because of 

_enses that (112) yon can't show more detail? 


A 


When you are up 


in the air you can show one type 


detail and when you are 


on the ground you show another. 


Q 


Talking about detail as opposed to perspecti\e, 


you 


think obviously looking down from the air is a dif¬ 


ferent plane or perspective than looking at something side 


ways? 


A 


Right. 


Q 


Or looking at something from an overpass. 


A 


Right. 
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But sofar as the details of what 


you 



looki n< ? 


0 


a 


t 


A 


th e 


Q 


The details can be taken the same from the g ro 
Retail on an ^ °l ) j e et that you can see. 

Could you from the highway have photographed 


und 


the 


<;aine area in even greater detail using more power 


ful 


9 


lensest 


A 


Well/ there is where the word perspective comes 


in or y° u 


can show the side unit part here 


You could 


show 


another 



Q 


A 


I am talking about detail. 

Okay, detail is the same from the air or from the 


gro 


und. 


Q 


The detail is the same, so could you actually 


= .- 0 w more detail from the ground with a more powerful 


lens? 


( 113 ) 


A 


Well, I think they were pretty good pic 


tures 


Q 


Well, would you answer my question? 


A 


Can I show more detail from the ground? 


Q 


Yes, with a more powerful lens? 


A 



Q 


Could you take the photographs from the ground, 
‘ ese structures, with a lens, all that you can take is 
square foot at a time of a detail and then reconstruct the 



’nt from the ground and taking it square 

entire pr 

square foot? 

The side view, yes. 

A 

And from the overpass you could take an 




could you not? 


A 

Q 

A 

Q 

A 


Yes. 

And from the river could you or could you ^ 

From the east side, yes. 

How about from the railroad track? 

You could show the west side. 


Q 


Would it be possible to take all sides 0 f the 


se 


structures from the ground in even 



detail than 


you 


took in the photographs in question, is that or i s 


that not true? 


A 


You 


Now you 


could show the west side in good detail 
understand more or less the south, if I have 


my 


property line correct, you have no perspective. 


(114) 


Q 


But the air doesn't show you the east 


west, north or south, does it? 


A No. 

q So when you say you were showing the details 

from the air that was not visible from the highway >r 
from the river or from the railroad track or from the 
overpass, you are using the word detail in the sense that 

it is a good view? 
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A good view, yeah. 


A 


But. so 



as the 


Q 


A 


a 5 




You can get j Ust ag 
t her showing detail. 
Ml right, now i s 


i] -s of 


the structure itself 

9 ood detail r 

lls from any one wa; 


thi 


der ial photographs of 


q . 1 Pnotogra 

something that you have ^ 

•;l ai uni y once m 

th ls something that * 


of 


is 


ls done with 


1* 


fity 7 


your lif< 
some degree of regi 


I have done it 


A 


man y times. 


0 


is this Photographing 


of new 


construction from 


th e 


air unique or something that 


you have done 


on many 


QCC a 


sions 


? 


A 


More or less routine. 


Q 

nuPont 


Have you 


n fact, taken photographs 


of the 


plant on other occasions? 


A 



, I have. 


Q 


What are the facts as to whether 


or not the 


entire county, including all of these industries, 
been mapped (115) from the air? 


has 


A 


Q 


A 


Q 


I am sure it has been mapped a number of times. 
Have you yourself made arrangements for this? 
Yeah, I made the aerial view over at the bank. 
Does that aerial view include all the industries 


^ the county? 


A 


Yeah, I believe it does. 
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Q 


Does it include the DuPont plant? 



A 


Yeah. 


Q 


Where is that photograph presently 


n gi 


A 


Over in the 


ty room of the 


ng 


Fi 


irst 


National Bank. 


Se 






j 


Q 


Who arranged for that photograph? 


A 


John Gray. 


Q 


What is his status or title? 


A 


He is president of the bank. 


Q 


Now sofar as identifying the number 


of 


Photo. 


graph 


taken, what are the facts as 


to whether 


or 


not 


delivered to me all of the negatives and all of 


you 


the 


Photo. 


graphs that were ever in your possession? 


A 


Yeah. 


Q 


Now who told you whom to serve 


with a 


^strain. 


ing order? 


( 116 ) 


A 


Can I talk to you just a minute? 


Q 


Surely. 


(At this point Mr. Kreager and the witness 


left the room for a short conference). 


Q 


All right, tell me how you handled the delivery, 


first, what attorney advised you how to do that? 


A 


Mr. Tucker. 


Q 


Mr. John Tucker? 


A 


Yeah, he said, "take this and carry it all to ; CuI 
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4 > 




t 


H 


and 


I did that. 


0 


o 


t ?° 


U* 


c 


A 


Q 


At that time was t.hi< 

lient? 

Well, she was i n the 
All right, was she there 

Yeah. 



r y in the presence 


r oom. 


present? 


A 


0 




P 


As to other aerials that 

hotographed the Mobil plant? 


you have done, have 


Yes. 


A 


Q 


The Gulf plant? 


A 


Yes, sir. 


Q 


Texaco? 


A 



Q 


Jefferson Chemical? 


( 117 ) 


A 



' Sir ' 1 am sure I have, Dave, over 


a period of ten or fifteen years, I’m 


sure that I have. 


Q 


How about highway construction? 


A 



, sir. 


Q 


Have you done this for attorneys? 


A 


Yeah. 


Q 


A 


Have you done it for the Highway Department? 
The highway, no, I don't believe I have ever 


done i 


for them. 


Q 


shi P with 


What is the situation insofar as your relation 
your clients, for example, an attorney asked 


you 
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to 


take 


of 


A 


a photograph, are you free to di S c Us 

the attorney and what you photographed to 

If he permitted me to. 


the 




s om 






e 


n 




Q 


What if he does not? 


A 


No, no. 


Q 


Does this have any 


this 


ioyality 


of 


your client have any relationship to the pr OS p er 

your business? 


Vou 


rs 


t 


o 


ity 


Of 


A 


Sure. 


Q 


Will you explain that, why? 


A 


Well, I work for developers, real 



insurance adjustors, lawyers and others, and i 
the (118) matter secure on a basis like that. 


men 


^ Us t kee 


P 


Of 


if I even thought it was some matter that wasn't 


course 


Publi 


c, 


I would certainly keep it, and I do. 


I don't ever 


Promis¬ 


cuously show them around. 


Q 


What about weddings? 


A No, I don't even show weddings, and they like to 

show those, and I hardly ever show a wedding, i wouldn't 


be as secure about it as I would some work for 


you 


Q 


Does this have some direct connection you feel, 


or does it not with the prosperity of your business? 


A 


Sure, I don't think people would be using me i 
i just promiscuously went around showing work that I did 


for them. 





Ill 


i 


vlb° 


yOU 


What about discussing what 

did it for? 


you did it for, 


I don '1. 


A 


You don't what? 


a 


A 


T don't go around teiii«« . , 

tlmg who I did the work 


fo*- 


0 


th e 


P 


D0 you have a policy directly connected with 

roSP er ^ t y y° ur business denying them that they be 


? 


S 


ho^ n * 



, S 



A 


0 


What about the newspapers, will .you give it to 


•? 


the 


newspapers; 


A 


No. 


0 


What type of fence is there along the highway? 


( 119 ) 


A 


I don t believe there is a fence along 


highway. You mean the highway going to Nederland? 


0 


Along the DuPont plant, the area of the construe 


tion? 

A 1 think it is a regular cyclone fence. 

q Does that prevent you from taking photographs 

through it? 


A No. 

What are the facts as to whether you could or 
"ould not use a high-powered lens showing extremely more 
detail or not through that cyclone fence? 
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A 



you could. 


Q 


What about you? 


A 


You would have to go above becau 



the 


fe 


would be between you 




Q 


Can you shoot between the rings in 


the 


cha 


in 



Of 


A 



you can, right. 


Q 


How many years of experience do you have 


in 


this aerial photography? 


A 


Thirty. 


Q 


Where did you receive your 




ining? 


A 


Well, I made pictures before 


I even went 


to 


wa r 


but I went to the photography school 


( 120 ) 


Q 


Tell us about it. 


A 


The 


Navy Photography School in Pensacola, Flori . 


Q 


Did you take training at that time in takin 


aerial photographs? 


A 


Q 


A 



, sir. 


And you have been a professional photographer for 


how many years 


I have been a professional photographer for 33 


years 


Q 


A 


Q 


And you have your own shop? 



, sir. 


And that is located where? 
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b 


0 




tt 1 


any 


6?0 zavalla Street, Beaumont. 

«hat are the facts as to whether you were famili ar 

internal rules or regulations 


with respect to 


? 




t o$ 


rap 


photographs, I never 


A 


V e 




in 


Q 


a 


t* 


tb e 


uF° 


P 




nt 


it 


[xing inside the DuPont plant? 

X had no knowledge of aerial 

tr0 uble or anything i n taking aerial photographs. 

question is, and listen to my question, what 
facts as to whether you were familiar 

U les, regulations or restrictions internal to 

procedure over there with respect to taking photo 


My 


with any 


? 


at 


ap * 15 * 


None 


no 


A 


0 


What are the facts as to whether you had any 


( 121 ) 


kno 


wledge of any so called trade 


secrets or secrets 


.£ any type 


on the DuPont 


property? 


A 


None. 


0 


None what? 


A 


I had no knowledge of any trade secrets of 


DuPont 


0 


That's all I have. 


REDIRECT EXAMINATION 


BY MR. KEITH: 


Q 


Rolfe, do you testify that the only construe 


tl0n where you were commissioned to photograph on March 19 
appears in the photograph in the First Security National Bank? 
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A 


Q 


A 


No, not cit DuPont. 

At what altitude were those 
I don't know. 


Ph °to gra 


Ph 


s 


Q 


A 


Q 


Considerably higher than 

I would say yes. 

Who took them? 






500 



■> 


A 


I believe International 


in San Antonio. 


Ma P and Ser 


v ic e 


Co 




Q 


They certainly do not show 


n y 


the 


that you depict in your photographs, i s 


new 


c onst 


A 


No, they don't. 


that 


r Uct 


r ight? 


ion 


Q 


Have you ever taken photographs 


of 


-u.cr. ,12 2'' at DuPont before? 


new 


const 


r Uc 


A 


Not that I remember. 


Q 


This telephoto lens Mr 



r 


asked 


you 


its object is to do what? 


about 


A 


Detail. 


Q 


A 


Q 


You could do that in your 



as standing on the ground 


Yes, sir. 


mission as well 


It would accomplish as much in the 


air as on the 


ground, that is, it would show more detail? 


A 



, sir. 


Q 


Is it your testimony all of the new construction 


visible on March 19 would be visible if taken 


on 


the ground 
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A 


I didn't testify to 

It is not correct? 


that 




No 


I did not 


fy to 


A 


that 


There are some structures 


0 


o 


t 


M3 


rch 19 that you could „ ot photogr 


your photogr 




f 


t 


that 


correct 


7> 


from the ground 


i 



sir. 


A 


Did you ever inquire 


0 


as 1° w hether or not there 


tf3 s 


any 


regulations about part of 


the DuPont plant? 


No. 


A 


(123) 

wh ether 


Q 


Have you gone out there and been asked 


or not you had a camera? 


A 


No, I have taken pictures several times in the 


p 


lant 


0 


How many times? 


A 


Oh, I don't know 


Q 


Has it been for outside or inside people? 


A 


I don 


know 


Directly I guess someone that 


worksd in there. 


I believe that's all. Rolfe, you indicated in 
response to Mr. Kreager's questions you had taken pictures 
of Texaco, Mobil, Gulf and Jefferson Chemical and other 
manufacturing plants in this area, have you done so for 
people not employed by such firms? 

A I don't remember. This is over a period of years. 
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Q 


Let’s go 


for the past three years 


a 


• ~ fnr a man's memory 

reasonable time for 


have yo\j 


th 




I 


tak 


5 




tures 


f Mobil 


from the air? 


Pi 


Qs 


A 


ves, sir. 


Q 


For a non 


Mobil person? 


A 


I 


easily could have. 


Q 


Where you 


were told to carve out a parti 


lc ula t 


area of uew 


( 124 ) 


A 


Q 


Or 


construction and photograph that? 

Not that I remember. 

for any other industrial manufacturing 


con¬ 


cern? 


A 


Not 


that I remember definitely, no 


Q 


Well, that's what you were requested to do he r 
was ny a non -DuPont man, and carved out a certain part 


e 


of 


new 


A 


construction, were you not? 

Well, my client. 


Q 


Sofar as you know was he a regular employee of 


DuPont? 


A 


I refuse to answer. 


Q 


Do you claim he was a regular employee of DuPont? 


A 


I don't know. 


Q 


Did you ask him? 


A 


No. 


Q 


If he is a regular employee 


put it this way, 


assume for the purposes of my question he is, would that 
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ii 


3 V 


ie 




the 


first instance i n 

e last two years where 




■o^ 


c 


af v ' 


ed out new construction 


to 






from 


the air 




photograph new construe 


you are 


Hy 


A 


I 


understand 


9etting me down to a gnat’ 


I am. 


s eye 


Q 


I was taking new 


A 


construction. 


Were you ever 


Q 


th an 


ompany men to do it 


last 


three (125) years? 


guested by anyone else other 
at Mobl1 ' Texas or Gulf in the 


Not that I 


A 


specifically remember. 


Q 


All right, that's all. 


RECROSS EXAMINATION 


by MR 


KREAGER : 


Q 


Rolfe, would you please think back, 


I happen to 


recall my own personal knowledge that 


you took photographs 


of some 


of those industries when haa 

nen we uad a nuisance 



out 


there, and I didn t represent those people, 


so you 


were taking them for a 


A 


Yeah. 


Q 


Let's get your answer straight 


Have you taken 


them for attorneys? 


A 


I have taken them for attorneys, developers, and 


reaI esta te men, and just about anybody. 


Q 


Were they non-employees that you were taking 


L ^m for? 
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yes, Sir, right, 

A 

Has that been in the last three y earg? 

Y 0 ahf Dcivs § ricfht.# I m sorry. 


You Is ft him with t ho imprsssion th^f 

taken them for 3 years. 

HR. KEITH: 


you 




He didn't leave me with that impressi 0 

what ( 126 ) he testified to. 
q Straighten it up, will you? 

A Yes, I have, that's right. 

q That's all. 

FURTHER REDIRECT EXAMINATION 



BY MR. KEITH: 

q Who and when and specifically f or an 

A Well, I can remember pictures I ma de 

Company for an attorney just a few weeks ago. 

Q An area of new construction? 

A I didn't see any new construction. 


attorney? 

of Texas 


Q 


Now when else have you taken pictures of 


new 


construction? 


A 


Q 


A 


Q 


A 


I don't know, Bob. 


Do you say now that there have been instance 
There could have been — 


there could have be* 


I want to know when it was? 


I don't know. 


We take so many photographs 
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you 


are saying that 


there 


could have been but 


1 " ot 




'0 


iii 


* 


saying there was, i 3 that correct? 

N°' rm Saylng i,: eas ily could have been. 

But you don’t recall the instance? 


Q 


NO 


I don't. 


b 


Q 


That's all 


(1 





K* 


* 


That's all. 


CLOSE OF THE DEPOSITION 


* * * * 


* * 


..ooOOoo.. 


PORTIONS OF DEPOSITION 

OF_ GARY WESLEY CHRISTOPWFp 



(Uu 


mber 


and Title Omitted) 


(Filed: May 14, 1969) 


****** 



-aving 


been 



GARY WESLEY CHRISTOPHER, 
duly sworn, testified as follows, to-wit 


DIRECT EXAMINATION 


3Y MR. KEITH : 


Q 


Your name is Gary Wesley Christopher? 


A 


Correct. 


Q 


How old a man are you, sir? 


A 


Twenty-two. 


Q 


You know my name is Keith, and I practice law in 


~eaumont and have sued you on behalf of duPont? 
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A 


That's right:. 


Q 


You were here some 


iderabl 


time 


th 


ing while your 


father was 


fying 


is 






A 



, sir. 


Q 


You have testified once or twice bef 


ore 


court, have you ever given you 


depo 


in 


A 


No, sir. 


Q 


How many times have you testified i n 


c ourt 


•> 


A 


Twice. 


Q 


I am going to ask you some questions, 

which you may know the answer and some of which 


some 


of 


you 


ma\ 


not, and if you don't know the answer to any question 
don't try to guess, and as you know you may consult wi 


Mr. Kreager at any time (4) and you may excuse 


yourself 


and confer in private. 


A 


All right, sir 


Q 


But don't try to guess at my questions, oka,-; 


A 


Right. 


Q 


You took photographs of duPont's Beaumont works 


on March 19, 1969, is that right? 


A 


True. 


Q 


How many photographs did you take? 


A 


I do not know. 


Q 


How many photographs were you instructed to tak 


A 


No certain amount. 
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Q 


What were your instructions? 


instructions were to shoot 


My 


the new construe 


A 






a 


re a 


aS was drawn on a crude sketch 


shoot the new 


co n 


5 


tt uC 


t ion 



go as to show what? 


0 


As to show the construction area, simply just 


A 


to 


5 


ho w 


it. 


Who drew the sketch? 


Q 


Rolfs. 


A 


0 


w 




ins 


And what were the boundries of the 
tructed to photograph? 


area you 


The boundries were north of the main duPont plant 


( 




adj acen ^ t0 tracks, and since I was familiar 

the area that s what I went by was the crude drawing 


dth 


Q 


All right, for our purposes the KCS tracks run 


hich direction? 


A 


Would run north and south. 


Q 


All right, north would be toward Beaumont and 


south would be which way? 

A South would be toward Port Arthur. 

Q All right, now the duPont plant would lie east 

and west of those tracks? 


It would lie east. 

Now the area you were concerned in photographing, 
^ it lay east and west of the tracks? 
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A 


it i a y 


east of the tracks. 


Q 


And 


north of the main plant, did y Qu 


A 



s 


i r , generally 




Q 


A 


u right, how many photograph 

Around 16. 


did 


you 






Q 


Is 


there any way for you to 



the 


ni % 


that you 


ny 


took by counting film or counting 


A 



sir 


Q 


How would you do that? 


A 


By 


reviewing the negatives that have been 


tur 


over 


to you, I believe. 


fled 


( 6 ) 


Q 


Well, what if I just showed you 14 


wh^t 


would that mean? 


A 


gy air retrace, but reviewing them previously j 


cou id retrace it and know how many I took. 


Q 


What do you mean by 



could you tell 


me 


ere you were each time you shot a photograph? 


A 

Q 

A 

Q 

A 

films, 

Q 

A 


No, sir. 

1 1 how would you retrace it? 

Well, by the records that I have kept. 

Where are those records? 

The records that I have kept are receipts of 
processing — 

Do you have those records with you? 

No, sir. 
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Q 


y 


lO u 


During the course 

gained some records 


f 


your father 


or 


depos 


format 


ef> 




9 


from re 


Yes 


sir. 


A 


What informat 


Q 


did 


The 


format 


obta 


b 


1 




estic 


both on our color 


we 


don 


i 


t keep any records 


ob tained were 

and our black 


receipt 


from 


and white 


on our black 




all the negatives that 


and wh 


I know 


1 ha ve taken 



in you 



5 


ion 


Q 


You don 


know 


that 


do 



A 


No ' I mean they 


you Gary 



not 


my possession. 


my possession. 


Q 


All you know 


you don 


have them? 


A 


That's right. 


Q 


many I have got, y ou 


don 


A 


That's right. 


Q 


So you can't tell 


me whether i have got all the 


ones that you took or not? 


A 


That's right. 


Q 


Now did somebody bring you 


some records from 


your office? 


A 



/ sir. 


Q 


May i see those records? 


A 


I don't have them with 


me 
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Q 


Where are they? 


A 


I don't know. 


Q 


Did you review them before y OUr 


this afternoon? 


A 



, sir. 


Q 


In Mr. Kreager's office? 



Pos . 


A 



, sir. 


Q 


All right, I would now ask that i be 


opportunity to look at the records that 


9ive n 




you 


****** 


re vi eWe( ^ 




I 


(23) Q All right, you had nine 8xlo Col 

six black and white? 

A Yes, sir. 

Q What shape were they? 

MR. KREAGER: 


Bob, do you have the photographs? 

Q Dave, I have him under cross-examination 

MR. KREAGER: 


Well, the photographs have been given you. Now 
he has continually told you if he has the photographs that 
would be helpful. They are not your property more than 
anyone else's property. Give him the photographs back and 
he will tell you. Will you give him the photographs? 

Q I will give them to him in due time. He is und-r 

cross-examination. If you feel like I have abused him I 
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-3fl 
\*** 


t 


yC>U 


to step in and ten 


me 


[4P' 


K* 


gAGER : 


If you will let 


him 


th 1 


in* 


he 


can give you a 


better 


ee the photographs I 

nswer, and he has asked 


to* 


t hem 


Q 


What size were the black 


The black 


and white? 


wh 


A 


Both? 


we re 11x14 and 8x10 


Q 



, sir. 


A 


0 


As I understand, 


you had nothing to do with de 


poping printing the color? 


A 


That is correct. 


(24) 

white’ 


Q 


Did 


you develop or print the black and 


A 


No. sir. 


Q 


Who did? 


A 


Ted. 


Q 


Who determined whether they would be 8x10 


or 


11x14? 


A 


Ted. 


Q 


What factors motivated you to print one 8x10 and 


another 11x14, why would you do that had you developed 


these? 


A 


Had I developed them I would chose the best ex 


posure, that is photographically, and printed those 11x14 
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and the others would go 8x10 


Q 


Photographically it Woul(J 


A 


It would show the 


how 





•> 


1 


Q 


What would it ehou 

11 snow, would i t 


Was tryin 


g 


tures, more detail or more close 


show 




^or 


9^ 



e 


-> 




A 


I can just 




it would show 


I was shooting. 


more of 


the 




it 


Q 


Now you selected 


or 


you 


^iaph a particular area 


is that right? 


W6re inst ^ct 6d 



to 


Ph 


ot, 


A 



» sir. 


Q 


All right, 


now were you told then 


in color or black and white or both? 


to 


take 


the 


■iti 


A 


To my knowledge 


I 


in (25) both. 


was instructed to take th( 


Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 


^ xx ^ : ^^, w ho gave you these 
Rolfe. 

Oral or written? 

Oral. 

On what date? 

I do not know. 


instructions. 


ih the same day that you took the pictures? 
No, sir. 

Was it obviously an earlier date? 

Yes, sir. 


How many days in rough term? 


them? 






j can estimate in a WGek. 

D id he tell you when to take 

MO/ sir * 

D id he tell you what time of day to take them? 
NO/ s i r * 


A 


What 


were h 


to you, the best you 


Q 


c 


a * 1 


r 


ec a 


U? 


Well/ his instructions, 


as i have stated, is 


A 


to 


5 


h0 ot 


1 * 


dg e 


an 


d 


da/ 


Q 


this new construction on a good day, to my know- 

would be the best day and most convenient for me, 
far as the weather goes just the best photography 

that was his only (26) instructions. 

All right, what weather would be best for aerial 


ph o 


tography 


9 


A 


It would be clear 


not cloudy and sun 


well, 


n v 


n 


ecessarily sun 


Q 


What time of day? 


A 


Between 10 and 2. 


Q 


Did he tell you to take aerials or from the 


ground? 

A To take aerials. 

* Did he tell you at that time whome you were 

taking the photographs? 

A 


Q 


No, sir. 

When did you learn for whom? 





A 


j^ was 


ledge 


after receiving the photo graph 
I take that back, he could ha 


s 


ve 


at the 


time 


he instructed me to shoot these 


t 






to 


who 





w, 


hooting 


them 


for 






Q 


All 


ight, when do you remember that 


Von 


learned the 


name or heard the name? 



r 




A 


I don't recall 


tly when but 


could 


been at the time 


f instruction or it 



Id 


have 


Vq 


be 


a^ter reviewing the negat. 
I don't remember exactly. 


or reviewing the 




print 


s 


Q 


A 


(27) 


A 


Q 


A 


Q 


All right, now who engaged the aircraft 

Christopher's Studio. 




Q 


Did you personally attend to that? 


Yes, sir. 


Who did you call? 


I called the Beaumont Municipal Airport 
Did you ask for a particular pilot? 


A 


No, sir. 


Q 

A 

Q 


A 

Q 

be? 



When did you make your arrangements? 

The day I flew which was the 19th. 

An hour or so before hand? 

Earlier in the morning. 

All right, did they tell you who the pilot would 

No, sir. 
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pid you tell 


w hat 


time 


you would be there? 


0 


yes 


sir. 


A 


0 


A 


0 


wh at time did you engage the pi ane for3 
TO my knowledge it was arQund ^ 

And now who was the pilot who 


b 


His first name i s Wayne 

What kind of plane did 


took you up? 
Wayne Gregory. 


0 


yOU fly? 


b 


I only know it by they call it 


the Cub 


0 


All right, what color is 

It is yellow. 


it? 


A 


( 26 ) 


Q 


IS ifc the onl y one like that 


out at Beaumont 


jkiuni cl 


Lpal? 


A 


I don't know 


0 


Have you flown in it 


^ number of times before 




A 



, sir. 


0 


How many passengers will it 


accommodate 


A 


Two 


the pilot and me. 


Q 


All right, two people? 


A 



, sir. 


Q 


Now what other instructions did 


rou other than to take this northwest 
Plant under construction? 


your father give 


corner of duPont 


A 


No 


other instructions. 


Q 


Did he give you any instructions about 


tude? 


the alti 


A 


No, sir. 


Q 


A 


Q 


A 


Q 


The color film or type of 


film? 


No, sir. 


What type of lens were you 


ing 


I don't know the type of lens 


Did you use the camera for other 


than 


aer 


photography? 




A 


No, sir 


Q You took it with what type of film 

and white? 



(29) 

Royal 

Q 

cuts? 


A 


The black and white, the brand 


name 


is 


Pan, 4x5 


All right, who filled the holders 


with 


these 


A Either Ted or I. It is hard to determine 

Q You just have a supply of these on hand? 

A That is correct. We fill them as needed. 

Q So when you get ready to take some pictures you 

don't have to fill them and cut them? 

A Yes, sir. 

Q They are already cut, I guess? 

A That's right. 

Q How many film exposures did you take with you 

on that particular day? 


A 


I don't know. 
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0 


How many would y ou have 

Well# on that particular 


A 


ordinarily taken? 

occasion? 



, sir. 


Q 


A 




\t e 


I 


I took 20 exposures i n n*i 

c °lor, and black 
took most probably 40 of 4 xS 


and 


Q 

{O'# 


hiy? 


A 


0 


cuts. 


So you could have taken 


as 


many as 60 pictures. 



, sir, that is 


correct. 


Did you have just the 


one camera? 


(30) 


Q 


A 



# sir. 


froi* 


A 


Q 


A 


Q 


Did you have to change anything when you changed 
b 1 ack and white to color? 

No, sir, only the holder. 

But you have to do that every other color pictur 
That s right, twice, shoot 2 each color. 

Now was Gregory there when you arrived at the 


airport? 


A 

Q 

do. 

A 

Q 

A 

Q 

A 


yes, sir. 

Did you mention to anyone what you were going to 


Yes, sir. 

Who did you mention something to? 

To my knowledge Mr. Sheffield. 

How did that come about? 

I think he asked us where we were going. 
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Q 


A 


Q 


A 


Q 


He does that each time, does 
Most of the time, yes, sir 
And what did you tell him? 

I told him we were going to 
Did you say we were going to 


he 


hoot 


dup 


ont 


shoot 


shoot for duPont? 


dup 


ont 


Of 


A 


I don't remember. 


(31) 


Q 


All right, at that time 


did 


that you were shooting for duPont? 


y °u bei 


ie 


A 


No, sir. 


Q 


Now what instructions did 


you give M r 


A 


Well, no prior instructions before 

left the ground. In other words, he knew „ here 


Gre 




act w&ll. 


was, and I knew where it was, and that's 

AH right, and what route did 


dup 


ont 


were 


we 


Q 


headet 


A 


Q 


Direct as we could, straight. 

You just went across the north side 


you follow? 


of 


across the city dump to the river? 


Be aumo 


A 


No, sir. 


Q 


A 


What route did you follow? 

First we would cross highway 90 and then towai 


Cardinal Drive and down that 


way 


Q 


All right, so you came to duPont from the west? 


A 



sir, from the west. 


A 


I 

All right, did you circle the plant at 


any 
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X>& 


to 


i e 


yC>U 


took the pictures? 


a 


Q 


A 


Q 


( 32 ) 


Q 


A 


Q 


gU 


ess? 


A 


0 


the 


back 


A 


Q 


A 


Q 



sir. 


How many times did yo\j 
I don't know. 


circle? 


The purpose being what? 


A 


Just to view. 


just to see what you were going to photograph? 

yes, sir, that is correct. 

So you could judge what you needed to take, I 


That's right. 


All right, were you riding in the front seat or 


seat, so to speak? 


In front. 


He was operating it from the back? 



, sir. 


All right, this Piper Cub has a door on the 


right hand side? 


A 


Q 


That is correct. 

And do you take photographs with that door open 


or closed? 


A 


Well, I don't believe it has a door 


It does 


have a flap there and the flap is down, it is as open 



w e could get it. 


That 1 s my point 




didn't take them through a 
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window, you took them through a door 


A 


Q 


Yes, sir, through the flap. 

You took the photographs out the 


(33) of the plane 




igh * ha 






A 



, sir. 


Q 


Is that the only side? 


A 



, sir. 


Q 


Did you make any efforts to secure 


a uth 


either duPont or any public agency before 


°ri t 


you be 


* ^ 


mission? 


9 * n thi 


On 


Is 


A 

Q 

A 


No, sir, not I. 

Did the pilot of the plane that you 
Not to my knowledge. 




as you 
A 

Q 


When did you tell him you were going to 
got ready to leave? 

Yes, sir, as we were taking off. 

Did he radio anywhere and get authority, 



so to 


speak? 



Q 

A 


Q 

fly? 

A 



Did you hear any such conversation? 

No, sir. 

Who determined the altitude you were going to 

Well, indirectly I did. 

All right, how did you go about setting it? 
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A 


By hand movement. 


vi 


my 


hand. 


That'g 


a 


All right, did 


the wa y I directed h 


& 


,wn ? 


you ten u • 

lm to either 


(3 4) 


A 



wou 


id respond, and if 


That is « 

8 c °rrect. 


90 up O] 


If I 


rais ed my hand 


0 


A 


cspuiiu # ana if t n / ^nn 

1 lowered if h 

Why did you change W ° Uld lower i 

-st positioning nyself ^ 

. a Particular sho' 

r-nl ar angle. 0 


of 


a particular angl 


f °r a particular 


Q 


Now what do you 



consider the general 
the duPont plant, you talked about you „ ere 

main plant? 


boundries 


north of 


A 


0 


plant ? 


A 



, sir. 


What do you consider the boundries 


of the main 


Of the part I was shooting? 


Q 


No, just the duPont plant. 


A 


Well, I would have to look at a photograph or a 


map 


I really couldn't say the boundries of the over-all 


plant. 


Q 


All right, what about the river, does it lay 


on one side? 


A 


Yes, sir, I believe so. It is not necessarily 


in a parallel line with the railroad tracks but seems like 


-here is a reservoir and the river on the east side. 







) 



A I don't recall if there is any. 

q What about the north side? 

A I don’t believe so. 

q All right, did you all fly over the 

ciu ^ont 


plant itself in taking the photographs? 

A Not to my knowledge. 

Q Did you intentionally try to stay 0 ff 

Dupont plant. 



A 

Q 

the 


No, sir — no, sir. 

Did you fly in the area between the 

railroad? 



A Yes, sir. 

Q Did you fly south of the area of construction 

between the river and the railroad? 

A Let's see, south of the area of construction — 

do you want to rephrase that? 

Q You have the river on the east side. 

A That's right. 

Q And the railroad on the west. 


A 


Okay. 
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And the 



f 


c °nstru c t 



would call the northwest Cornfir 


w ould be what 


you 


Right 


f the 


plant 


A 


Did you fly South 


of 


0 


the 


t' 




en 


the river and the raii road 


c onstruct 


and be 


If I am not 


A 


roistake 



that 


and what 


0 


i 




lot 


correct 

I just drew that 
for instance? 


have 


that? 


a parking lot here 


did 


you fly over the park 


A 


Yes, sir, I could 


have. 


Q 


DO 


you know where the main 


admini 


ing 


0 f the duPont plant 


build 


A 


No, sir, I don't. 


Q 


You came in from the west? 


A 



, sir. 


Q 


Did he make 2 or 3 


ircles around to get the 


bearings 


? 


A 


Yes, sir. 


Q 


You would have circled crosswise? 


A 


Yes, sir. 


Q 


And you would be looking out the right hand 


side? 


A 


Yes, sir, that is correct. 


Q 


Did you raise or lower your altitude after you 


darted circling and before you started photographing? 





h 


1 38 


(37) 


I bel 


we 


tarted 


hoot 


had 


led 


a couple 


f times, maybe twice 


in 9 af t 




1 


Q 


All 


ght, what altitude did you shoot 


fr 


A 


I don 


know. 


°ito 


Q 


Do you 


have any idea? 


A 


I c 


ou ld calculate it. 


Q 


How could you calculate it? 


A 


From best knowledge. 


Q 


What 


would you calculate it to be? 


A 


Around 1,000 feet 


Q 


Was it any lower than 1,000 feet? 


A 


This was my 


would be 1,000 


feet. 


Q 


I want to know what factors went into that 


cal. 


culation 


7 


A 


Well, from previously shooting areas 


either 


knowing or hearing how high I was or knowing exactly how 


high I was. 


Q 


Was there an altimeter on this plane? 


A 


I believe so. 


Q 


Did you ask the man how high he was flying? 


A 


No, sir. 


Q 


Was there any large what you and I might call 


smoke stacks sticking up in the air out there? 


(38) 


A 


I don't believe so. 


Q 


Any 


large towers that would stick up in the air* 


yes 


A 


W ou 


Id you estimate the heigth of some of those 


*<r 


An 


estimate I would say it would be between 10° 


A 




a 


3 oo 


feet 


How high above those towers did you fly 


9 


0 


Well 


from my estimate of a thousand feet 


A 


you would just deduce and say 900 or 700 feet 


Q 


at>° 


ve 


th em * 



sir 


A 


What speed did you fly? 


Q 


I don't know. 


A 


That again would be just an estimate? 


0 



sir. Do you want me to estimate how fast 


A 


* 

b 


he 


speed? 


Q 



, sir, if you can. 


A 


I am sure we flew between 70 and 100 miles an 


possibly 


slower at times, I don't know. 


Q 


All 


ight 


Gregory ever tell you what your 


altitude was? 


A 


No, sir. 


(39) 


Q 


Did you ever ask him? 


A 


No, sir. 


Q 


Is it your testimony that you did or did not fly 


over what you consider to be the duPont plant proper? 




140 


A 


Any 


Q 


The 


of their property? 

plant that exists out there that 


you 


s 


ider 


to be a part 


of their plant 


^0h 


MR. 


KREAGER • 


Are you 


distinguishing land as 


°Pposed 


to 


st r 




ture 


9 


Q 


I am talking about what we would ordi naril 


y 


the refinery 




A 


Yes, sir, I could have flown over their 


while 


taking these photographs. 


P r op e 


ft 


y 


Q 


All 


ght 


and by the 


property we are tai k 


where there 


Id 


ldings 


ing 


or 


Pi pel 


A 


ing 


to the parking lot 


yes 


sir > that 


would be their property, yes, sir. 


Q 


What time did you arrive at the pi 


proper? 


A 


I don't know exactly. 


Q 


Do you have any data that you could refer to 


that would refresh your memory? 


A 


other than if I engage this plane at 


noon, it would be shortly after that. 


Q 


All right, you flew straight out there? 


(40) 


A 


Yes, sir, from the airport to the duPont 


plant 


Q 


Did you fly straight back? 


A 


No, sir. 




141 


wher e did you go? 

I shot photographs of Interst 


A 


t 


n* 


f a^ n 


ett 


Road. 


ate Loop 251 and 


row many photographs did 


you shoot of that 








j shot 5, I believe 


A 


row long did that take? 




A 


It took around 15 minutes ai- , 

5 at the most, maybe 10 


, 10 


or 


]_5 minutes. 




b 


0 


A 


D id you take these coming or going? 
That would be coming back. 

After you had shot duPont? 

Yes, sir, after I had shot duPont. 


0 


What were 


you trying to show by your photographs 


o 


Of this 




Q 


duPont? 


A 


just the area which I described 


as construction 


irea , the construction unit. 


Q 


What about the construction unit, were you try 


ing to show its true condition as it existed on the ground, 


is that a fair statement? 


(41) 


A 


Yes, sir, that would be a start. 


Q 


Were 


you trying to locate any particular item 


w ithin that area”? 


A 


No, sir. 
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Q 


Such 


as a pipe or a stack or 


anyth 


ing 




A 


No, sir. 


0 


Were you trying to show 


anything 


w ith 


clarity? 


A 


No, 


sir, everything I shot with cla r 


it y 





nothing in particular. 


w it h 


Q 


All right, you were just trying to show 


tions as 


they existed on the grounds? 


the 




i 


A 



sir 


of this unit, no separation 


or 


part 


the unit or anything 


Of 


Q 


All right, you did not develop the fii ms 


A 


No, sir, black and white or color. 


y°ur Sel c 


■) 


Either one? 

No, sir, not to my knowledge. 


When did you see them first? 

£ The color would have been the following day 

and the black and white the same, early in the morning. 


All right, is it your testimony as to this $27.OC 
invoice number 15366, if you got that on March 21, that 
would (42) have been the color pictures themselves? 

A Yes, sir, I believe so. 

Q And that's two days after you had shot the film? 

A That is correct, by this date, it would be two 

days after it. The 21st, is that correct? 

2 Yes, sir, and that's the date you actually 9 ot 
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t 


n 


e 




yes 


th©rosel ves ^ 


sir 


if this date is the date I picked them 


check it at the time, but if that date 


A j didn't 

l t would have been the 21st which would have 

ct 1 


a ? 1 








* 


efl 


t w° 


days 


a 



Al l right, did you label personally these pictures 



actual 


finished photographs? 


A 

Q 

b 



b 

a 

b 


yes. 

I don't believe so, not to my knowledge. 

When was the last time you think you saw them, 

jt was in Mr. Kreager's office. 

When was that? 

Seems like about a week or a week-and-a-half ago 


from today. 


Q 


is 


t hat the same day you went to federal court 


(43) 


0 r was it before you 


went to federal court? 


A 


No, sir, it was before so it was before the 


14th, was that the date? 


Q 


Yeah. 


A 


So it was before 


Q Do you think you would recognize the pictures 

if I showed them to you? 

A Yes, sir. 




1 44 


0 


] show you what looks like a 


stack 


of 


better 


A 


Q 


count them and see how many there are 

yeah, I did mark them. 

How many of them are there? 


th 




' Vo 


14 


A 


This is nine. 


Q 


Do 


you see a mark that you placed 


°n th 


ose 


photographs? 


A 


Yes, sir, I did write this. 


Q 


They are numbered 1 through 9? 


A 


That is correct. 


Q 


Did you put that mark on there? 


A 


Sir? 


Q 


Is that in your handwriting? 


A 



, sir. 


Q 


And it is 9 of the photographs that you took 0 f 


(44) the duPont plant on March 19, 1969? 


A 


That is correct. 


Q 


I see another identifying mark on the right 


hand corner, did you place that on there? 


A 


No, sir. 


Q 


Do you know who did? 


A 


No, sir. 


Q 


Was it there at the time you gave the pictures 


to Mr. Kreager or when you saw them in his office? 

I did not look, I never looked at the back of 


A 
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t* 0 

0 

tn*° 


i. 0 gr a P hs * 

phO toy 

Look at t.hos-e nine I have showed you marked 1 
q and tell me if those are all the color prints 

u<? h 

„ pV en seen of that plant. 
h av® ev 

To my knowledge it is. 


A 


Q 


y 




af e 


you haven t even looked at the picture 
just looking at the back side. 

To my knowledge I took 9, and this is the 


S J- tic: f 


h 


finis 


h ed product 


mK 


j^EAGER : 


Gary 


is this your handwritting? 


A 



, sir. 


&. KREAGER: 

Are you positive? Don't guess. 
To my knowledge it is. 


(45) MR • KREAGER : 

All right, turn them over and study them. 
All right. 


q I want you to look at those pictures and I want 

you to be sure you can testify those are the pictures of 
that plant. 


Yes, sir. 

All right, those are the 9? 

Yes, sir. 

Now were any black and white photographs made from 
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these to you 


r knowledge, from these 9 


c olor 


Phot 


A 


No, sir. 


Q 


The black and white were made f r 


a 


^iff 


film? 






A 


Yes, sir, that is correct. 


Q 


It would be readily 


ible to make 


a 


an d white from these color films, would 


bl 




A 


Q 


A 


Q 


A 


Q 


A 


Q 


A 


Q 


A 


Q 


not? 



, sir. 


You could do that in your plant? 



, sir. 


It would take you about 15 or 20 


minutes? 


About. 


You could get a clear print from these 

It wouldn't be as good a reproduction 

(46) there but it would be a clear picture, yes. 


number^ 


as 


you 3e 


Gary, look at color photograph number 3. 


All right, sir. 


Let me get over here behind you 


Okay. 

You see what looks like the railroad? 


A 


Q 


A 


Q 



, sir. 


And at the top is what? 


The river. 


What we call the Neches River? 


A 
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And the top would be the e 


east side? 


0 


b 


t 

yes, sir. 

An d the bottom would be 


the 


west? 


<3 


That is correct. 


b 


An d if we look then at the left 


s 


0 






direction? 


ide would be 


b 


It would be north. 

And the right side would be 


south? 


Q 


That is correct 


b 


0 


See this big white oval tank in photograph number 


2> 


it 


has duPont and an oval on it, does it 


not? 


That is correct. 


A 


Q 


( 47 ) 

tb- pictures? 


Was that tank there on the day you took 


A 



, sir. 


Q 


All right, immediately west of that tank 


you see 


hree silver looking smoke stacks of 


some kind, do you 


not? 


A 



, sir. 


Q 


Did your aircraft fly between this tank and these 


smoke stacks? 


A 


I could have, yes 



Q 


And north of the tank you see what looks like 


3 drainage ditch or canal? 


A 



, sir. 
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Q 

that 


D id you 


runs 


from 


fly between this canal and 
the west to the east shown 


the 


Ph 


ot 0 



y 




Ph 


2 : 




A 


No, 


sir 


I don't believe so. 


Q 


Did you fly over the reservoir refi e 


A 


Yes 


sir 


to my knowledge I did. 


c ted 


he 




MR. KREAGER: 


Saying to your knowledge does not sIIq^ 


you 


to 


guess 


A 


I didn't — I never looked exactly what 


I 


over 


therefore I was interested in shooting 




this 


Partin 


cular unit here. 


That was what I was going out 


to 


do 


and I 


( 48 ) 


you 


how 


nev er looked exactly what I was over. 

q All right, how far from the unit 

were shooting did you start to position your 
far away were you shooting? 


that 




A 


I don't know. 


Q 


You don't have any idea at all? 


A 


Well, I've got an idea. 


Q 


What is your idea. 


A 


An estimate? 


Q 


Yeah. 


A 


In footage or yards? 


Q 


A 


I will convert it if you will give it to me. 
How far away from this unit would that be from 
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tl 1 


e 


e 


M e 


o 


i the 


road? 



* n this photograph, 


can we 


$ 


& 




wi 


ith 


that one? 


Let 


' s 


just take these 3 


silver smoke stacks, 


0 


fit 


w 




away 


were you? 


X would say 1,000 feet 


A 


That's from the point, of 


your camera straight to 


Q 




*s e 


A 


0 


0 


y 


te 


yes, sir, straight to these. 

On some photographs you were close to the object 

oU r camera, were you not, let’s take number 3, and 

how far the lens of your camera was from the silver 


ll 


0 


oKe 


stacks (49) shown on the top of the picture? 


S 


well, let's put it this way, i WO uld 


say I was 


3 


c 


Q 


jple of thousand feet from the silver stacks here 

You were 2,000 feet? 


A 


I would say a couple of thousand. 


^ KREAGER: 


A 


Q 


Gary, do you have any idea really? 

No, there is no way for me to measure it. 
What about photograph number 4? 


A 


How far away was I from the silver stack? 


Q 



, sir. 


MR. KREAGER: 


You see you are testifying under oath to some 
t.,ing, and if you can, and if you can't tell the man. 
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A 


Q 


He asked me to give him an estimat 

I want your very best estimate. 


e 


you 


there and we weren t. 


We r 


e 


°Ut 


A 


How 


can I estimate? 


Q 


That's one advantage a lawyer has 


he 


ever take an oath 


doe 


s n 


t 


A 


Well, if I estimated a couple of 


thousand 


you know in some photographs I was closer than 


fe 


n 


othe 


Q 


That’s precisely my point, and 


rs 


y° u know 


Concerning your distance to the three stacks i n 
8, were you closer to the stacks in number 8 


that 


nuinke 


r 


were 


closer to the (50) stacks in number 2? 


you 


A 


Q 


Yes, sir, I sure was, in number 8 I 
How much closer were you? 


was 


close 


A 


I don't know. 


Q 


Do you think your height was 1,000 feet 




A 


I don 1 1 know. 


Q 


You really don't know, do you? 


A 


No, sir, I don't. 


Q 


And actually, Gary, you can't testify whether 
you were 500 feet or a thousand or 1500 feet, can you? 


A 


Not exactly. 


Q 


And you can't testify 


you were 400 or 


1100 or 700, can you? 


A 


I can't testify exactly how close I was. 
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An d you can’t testify within 


0 


1 


<? u 




et e 


to 


any of these objects 


500 feet how close 


can you? 


rphat is correct. 


A 


And you cannot testify under 


Q 


vie 




lo 


wet 


than 500 feet s 


oath that you 


irnply becau 


se you don't know 


A 


That's right, I don't know how far 


or how low 


These photographs were 


0 


a ll taken from the right 


si 


ide 


o 


f the plane? 



, sir. 


A 


( 51 ) 


Q 


Did 


you take the color 



or the black 


a 


n d white 



•? 


A 


I don't remember. 


Q 


A 


Q 


Did you interchange them? 

No# sir, not to my knowledge. 

Is it likely that, you would have interchanged 


them? 


A 


Not likely. 


Q 


All right, I am showing you four 




8x10’s? 


A 


Q 


A 


That is correct, all of these are 8x10. 

And 3 11x14's, black and whites, is that right? 
Right. 


Q 


A 


Look at those and see if you took them? 

All right, sir. 


Q 


Did you take each of those? 
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A 


Yes 


sir 


to my knowledge. 


Q 


Are you 


certain of that or do 


you 


ju$t 




that you 


did: 


? 


% 


$ 


A 


Well, I can onl Y sa y to the best 


of 


ledge 


yes 


sir, I took every photograph that 


kn 


Oty 


I 


ha 


Ve 


1 


at. 


°0]r 




Q 


All right, they have 


some writing 


on 


the 


be 


them? 


ck 


Of 


A 



, sir. 


(52) 


Q 


Did you put that on there? 


A 


No, sir. 


Q 


Whose writing does that appear to be 


is i t 


familiar to you? 


A 


Q 


It looks like Ted's but I couldn't say 
All right, it is numbers 1 through 7? 


A 



, sir, that is correct. 


Q 


All right, now what about this scratching 


down 


here on the right hand corner? 


A 


I don 1 1 know. 


Q 


You don't know who did that? 


A 


No, sir. 


Q 


All right, do each of these have that scratching 


on them? 


A 


Q 


The bottom righthand corner? 

The initial at the bottom right hand corner. 
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That's right. 


b 


0 


b 


0 


1* 


X 


b 


Q 


(53) 


0 


A 


0 


h 


Q 


A 


And those are the photo 


graph 



, sir. 


that you took? 


Have you seen other 


Photograph 


have 


shown you? 


s other than these 


Other photographs 

Of this area that 


ycu t°ok on March 19 ? 


A 


No, sir. 


Did you take other pictures besides 


these 16? 



, sir, I took 2 


more color. 


Two more color? 



, sir. 


All right, why didn't you deveiop them? 
Simply because I either duplicated 


a shot and 


there was no use printing them or it wasn't 


up to par 


Q 


It wasn't up to par? 


A 


Either that or something else 


I don't know the 


reason 


for it. 


Q 


All right, now 


MR. KREAGER : 


Could you look at the negatives and say? 

h Yes, sir, if I saw the negatives I could tell 

lf 1 made a duplicate of something. 

Q 

Cary, do you think if we had a bigger print you 
s ow us where you were when you took each shot? 




154 



Q 

A 

MR. 


You mean a vertical map of some kind? 
Yes, sir. 

No, sir, I could only estimate. 

KREAGER: 


A 

area 


Could you estimate it for him, Gary? 
Yes, sir, if you give me a map Q f the 
I could probably estimate where I was when 


pictures. 



(54) 


Q 


Will this pencil write on 


a 


Phot 


A 


It probably won't on a glossy but it 


0gr *Ph 


will on this kind. 


P r obabi 


y 


Q 


Mark this P-1 for me and put the date 


on it 


(mark P-1, 4-22-69, OJS). Look at this photograph 

Gary, do you recognize that? 


P ~L, 


A Yeah, it looks like number 8-2. 

q Does it look like color photograph number 2? 

A Yes, sir. 

Q Does it look like a blow-up of the same thing? 

A Do you want me to study it awhile? 

Q As long as necessary. 

A Well, it doesn't show exactly everything that 

is shown on this photograph but it looks like a blow-up 
of this negative. 

Q What Mrs. Smith has marked P-1 appears to be an 

accurate enlargement of this color photo number 2? 
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A 


3 






t>e 


o\ 


^ - at 




5r ]_o 

^ . Know whether 


question is this an exact blow-up — it 
blow-up of this same negative but I would 
the negative, of course even then I 


it is printed from that negative 




id* 


• t 


o ( 


n ot- 


Well 


does it appear to you to be? 


0 


it app ears to me to k e > yes. 


A 


Q 


Is that the site you saw as 


you 


flew 



t 


hi 5 


a 




on 


you 


March 19? 

mean as depicted here? 


b 



sir, as depicted in color number 2. 



sir. 


(As this point Mr. Kreager and the 


b 


jtn 



Q 


here 


I 


on 


left the room for a conference). 

Mow my question asked you to look at P-1 over 
the extreme north side of this photograph you 


see 


a portion 


of this white storage tank, do you not? 


A 



, sir. 


Did you fly between that white storage tank and 


., e storage tank with duPont marked on it? 


A 


I don't know. 


Q 


You don't remember doing that, Gary? 


A No, sir. 

Q Do you see what appears to be a road on the south 

side of the photograph? 

A Yes, sir. 


1 56 


Did you fly over that road? 

I don't know. 

Where did you fly? 

Where did I fly? 

Yes. 

A Well, I don't know the exact location 

flew. I flew around this area. 

Well, did you take photographs from the east 
this plant? 

Yes, sir, I did. 

All right, and were you west of the Neches 
River when you took such photographs? 

A Yes, sir, I was west of the Neches. 

2 All right, did you take photographs between the 

Neches River and this white storage tank marked duPont in 

P-1? 

A Well, if I was west of the river and I was 

east of the plant, yes, sir, I was in between the tank and 

the river. 

Q Now do you recognize the parking lot where you 

see the vehicles parked on the south side of the photo¬ 
graph? 

A Yes, sir, I recognize in this photograph. 

Q Did you fly over that parking lot? 

A Yes, sir. 


Q 

A 

Q 

A 

Q 

(56) 

where I 

Q 

side of 
A 

Q 


157 


Q 




h at 


A 


I 


You told me you flew over a parking lot, define 

parkin*? y ° 11 fl ew over. 

Well* it might not be in these photographs 

111 l°°k an< ^ see. Here is a photograph that depi' -f 


s ou 


th 


of 


the unit, and I would say i was over that par ' 


in<? 


Q 


lot, but where I was exactly I don’t know. 

We are now looking at the color number T, i s 


that (57) right? 


b 



, sir. 


Q 


All right, you said you were flying in this 



9 


A 



, sir. 


Q 


you 


can 


All right, ascribe with this ball pen the best 
the area your plane flew over when you were taking 


photographs of the construction, just mark it 


on there 


How much leeway am I going to have? Do you want 


me 


to just draw a single line where I estimate I could 


have been? 

q My suggestion would be that you draw an arc 

that you think covers it and the distance that you might 
have been off of that arc one way or the other. We don’t 
want to obliterate the picture with the black pencil. 

A You want me to mark the line across the parking 

lot? 


Q 


A line over this parking lot where you think your 






plane flew over. 

MR. KREAGER: 

If you can, Gary, and if you can't, tell him so. 
A He asked could I make an estimate where I was. 

I can make an estimate but I can't tell you exactly. 
q Well, make an estimate, that's the best I can 

ask you to do. 

A I remember flying over a parking lot. 

(58) Q All right. 

A This is my estimate. Now I might add that I 

could have been within a number of yards of this arc. 

Say 50 feet one way or the other? 

Or more. At times I don't know where I was but 


you asked — 

Q Take that photograph and the best you can ascribe 

the arc that you flew. 

Shooting obliquely as I did, I can only make a 
mark on this particular one showing the circle I flew in. 

Q That would be number I. 

A Yes, sir. 

Q Look at color number 4 and try to do this same 

thing. 

A I couldn't do it on number 4 because I don't 

think I was ever in this area. 

Q Incidentally, did you discuss this matter with 






1 59 


from duPont? 


No, sir. 


duP° nt 


Did anybody call 

the telephone and 


you and report 


present 


ask 


you who you were working 


, sir. 


Who did the 


man 


say 


was? 


He said he was 

What did you tell him? 
don 1 1 know. 


Mr. Brook 


You don't know what you told him? 


No, 


don't know exactly. 


What 


you think you told him? 


think 


told him, yes, sir, I was shooting 


these photographs, and he asked why, and 


told him 


father instructed me 


Rolfe Christopher instructed 


me 


to, and 


asked on further, and 


don' t 


how the 


conversation went. 


Did 


you tell him for whom you were taking them? 


No, sir. 


Did you know? 


, sir. 


didn't you tell him? 


for? 


didn't 


tell him who 


was shooting them 
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Q 

A 

Q 


Yes. 

Well, it was none of his business. 

That's your position, that it was none of his 


business ? 


A 

Q 

A 

( 60 ) 


Yes, sir. 

Do you still have that position? 

Yes, sir. 

Q I asked you under oath who were you 


shooting the pictures for? 


MR. KREAGER: 

I advise you not to answer the question. 

Mr. Kreager advises me not to answer. 

Does Mr. Kreager advise you not to answer or you 


are free not to answer? 


A 

Q 

A 

Q 

A 


I'm free not to answer. 

So you just choose not to answer? 

No, sir. 

If he told you to answer would you answer? 
No, sir. 


Q Why? 

A I would want to talk to him first. 

Q Look at color photograph number 6, Gary, is 

that another oblique? 

A Yes, sir. 

Q Did you fly over any of that area shown in that 


photograph? 
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A 



sir. 


Q 


Mark on it the best 


you can the area you 


flew 


over 


A 


1 


Q 


t know exactly where 


I flew over 


I 


understand. 


A 


could have flown over these farm houses and 


this plant out here. 


( 61 ) 


Q 


A 



Were you still flying clockwise circles? 
sir, to my knowledge I flew clockwise all 


the time. 


Q 


Naturally you would have had to turn back to 


the east? 


A 


That is correct 


Q 


A 


Describe that area for me. 

iOu might give me another photograph 


Q 


Here they are, nine colors. 


Did you request any 


authority from duPont to fly their property 


A 


No, sir. 


Q 


Did you request authorization to take pictures 


of their property? 


A 


No, sir. 


Q 


A 


You just felt like you had the right to do so? 
Well, I was an employee and working for Christophe 


Studio 


Q 


Can you ascribe this area that you flew over? 
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A That one was a lot the opposite way. For in¬ 

stance, in this photograph I was probably over this wooded 

area. 

q What about these 3 round tanks that show up on 

color number 6, did you fly over them? 

A Not to my knowledge. 

Q Did you attempt not to fly over duPont? 

(62) A No, sir. 

Q Your object was to take this area under con¬ 

struction and to encircle it, is that correct? 

A That is correct. 

Q Now what would you consider to be the center of 

construction? Take one of these photographs and point 
out to me the area that you would consider to be the center 
of your object. 

A Looking literally here, here is a road and here 

is the furtherest road, and here would be the center. 

Q You are looking at color print number 2? 

A Yes, sir, I'm looking at color print number 2. 

MR. KREAGER: 

You are pointing to what object? 

A Okay, I am pointing — 

Q The southern most — 

A That's right, the southern most of the four stacks. 

i 

Q Put a circle around it that you call the center. 
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A Okay, this would be the center. 

Q Can you look at another of these photographs 

from another view and tell me what the center would have 


been? 


A 



it would be here, the same stack, it 


I’m not mistaken. 


Q 


A 


Look at number 9 and put a circle on 
Number 9, a circle. 


it 


(63) 


Q 


Okay, number 5, and I ask what you would 


consider the center 


A 


Q 


The center of my area that I am shooting? 
Uh-huh. 


A 


All right, sir. 


Q 


And the same thing on number 8, put the circle 


in the center. 


A 


All right, sir. 


Q 


When you put that circle, you put it way over 


on 


the left side, that was not the center of that particular 


shot, was it? 


Q 


That was the center of that particular area? 


A 


That's right, that was the center of the parti 


cular area 


Q 


If you had dropped a plumb bob from your camera 

to the ground you should have gone straight down, wouldn' 

you? 
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That is correct. 

From where the plumb bob hit the ground how far 


was it from this area? 



Q 

A 

center of 
down from 

it now. 


I don't know. 

What is your best estimate of it? 

Well, how can I estimate how far I was from the 
this plate if I dropped something vertically 
(64) my plane? I could step it off now or measure 


Q 

A 

Q 

A 

Q 


You can't tell me, Gary? 

No, sir. 

At any point? 

I can't tell you. 

Can you look at color number I and estimate the 


distance from the ground or the black mark you have there 

to the center towers you have just described? 

Well, I can estimate it would be from the black 


mark I drew on photograph number I, it would be a couple 


of thousand feet. 

Q 2,000 feet? 

A My estimate is around 2,000 feet. 

Q But you do know you flew over the parking lot. 

A Yes, sir, over this parking lot. 

Q All right, Gary, what was your angle of photo¬ 

graphy toward the earth's surface? 
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A 


Q 


What do you mean by that, Mr. Keith? 

x f we would consider the level ground a 


being the earth’s surface 


A 



sir. 


Q 


\our camera was at 


a 90 


degree angle to fh' 


face of the earth? 


(65) 


A 



, sir. 


Q 


A 


Q 


A 


Q 


Or was it at some less angle? 

The camera angle? 

Yes, the camera angle, basically what was it? 

it was shooting obliquely. 

I understand that if it was not perpendicular 


it was oblique? 


A 



, sir. 


Q 


Well, what would you consider to be the normal 


angle of your camera as you shot this? 


A 


I have never estimated so far as the degrees of 


the camera angle that I shot it. 


Q 


Well, just look at it 


A 


Q 


Well, could I say 45? 

Does that seem about reasonable to you, and 


I 


realize you don’t know precisely 

MR. KREAGER: 


Can you reasonably estimate it, and if 


you can’t 


don’t be pressured into it. 
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A 


1 can't estimate the camera angle. I can't 


estimate how many degrees it was. 


Q 


A 


Can you get within 20 of that estimate? 

Well, give me a wider range and I will see if 


I can get it between. 


You said within 20 degrees? 


( 66 ) 


Q 


Yes, obviously it was not parallel to the 


earth's surface and obviously it was not perpendicular. 


A 


Q 


Right, sir. 

So it was somewhere within a range of 90 degrees 


A 


Q 


A 


Q 



, sir. 


How close to that range was it? 


I would say 45. 

Now did you ever deliver these photographs to 


anyone? 


A 


Q 


By that you mean to a client? 


To anyone? 


A 


Q 


No, sir. 


Have you ever had any discussion with the guy 


that hired your dad? 


A 


Q 


No, sir. 


About this matter? 


A 


Q 


A 


No, sir. 


Have you ever seen him to your knowledge? 


I don't know him. 


Q 


, • 

Then to your knowledge you haven't seen him, is 
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thst" ri^ht? 

A That is correct., I don't know him. 

q Maybe you saw him at lunch, if you don't know 

him# you don't know. 

(67) A That is correct. 

q All right, did anyone ever discuss with you 

the purpose for which these films were to be taken? 

A No, sir. 

Q Incidentally, Gary, at the time you were f ly 

ing that area did there appear to be many men working in 
the construction there? 

A I didn't notice. 

Q Well, it doesn't look like there are very many 

men in the picture, does it? 

A I haven't studied them so far as personnel in 

the plant. 

Q Can you read into the record what these initial 

are in the lower right hand corner appear to you to be 
on these 16 photographs? 

MR. KREAGER: 

Unless, Bob, he knows, I think they will have 

to speak for themselves. If he knows, I have no objec¬ 
tion . 

Q 


A 


Read them, if you can, Gary. 
Okay. 
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If you can't read them, that's alright. 

This is what it looks like to me. 

You think it came out WEK? 

Yes, sir. 

Q I believe that's all I have. Thank you. 

CROSS EXAMINATION 

BY MR. KREAGER: 

q Miss Odessa, I would like to introduce exhibits 

1 through 9, being the colored photographs, and 1 through 
1, being the black and whites, and have them attached to 

the deposition. 

MR. KEITH: 

I strenuously object, and I will retain them 
in my possession and you may look at them at any time you 

want to. 

q i want to have them attached to the deposition, 

and I feel I am entitled to. 

MR. KEITH: 

No, you are not. Mr. Tucker gave them to me and 
I will make them available to you at anytime you want tc 
look at them. 

MR. KREAGER: 

Is that you all's agreement? 

MR. KEITH: 

I don't know how far our agreement went. It was 
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not to offer them 


in evidence or make them public, 


assure you of that. 


I wil 1 


MR. KREAGER: 


1 WlU make my offer, and we will discuss it 

later. I don't know the situation there. 

MR. KEITH: 


You can look at them in my office at anytime 

you want to s>o long as they stay in my possession. 

MR. KREAGER: 

And likewise I will do the same with this large 

photograph you were questioning about. I tender that in 
(69) evidence too. 

MR. KEITH: 


Well, you can't have that one today 


MR. KREAGER: 


The point is, the record is not coing to be 

complete without the photographs despite whatever notes 


are made. 


Q 


Now Gary, have you had occasion to have 


some 


experience in taking aerial photographs? 


A 



, sir. 


Q 


Prior to this occasion? 


A 


That is true 


Q 


Had you had some considerable experience with 


the camera that you used on this occasion? 
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The nomenclature of it and how it works, yes. 


0 Had you had occasion to use that very same 

camera in taking photographs of construction of industrial 
areas in this county? 

A Yes, sir. 

Q At the time that the photographs which we have 

identified as being the color photographs 1 through 9, 
and the black and white photographs which are marked 1 
through 7 were taken, by whom were you employed? 

A Christopher's Studio. 

Were you an employee of that company at the very 

moment you snapped the shots? 

(70) A Yes, sir. 

g And an employee of that company at the moment 

that you got in the airplane? 

A That is correct. 

q Were you an employee of that company at the 

moment that you got in the airplane? 

A That is correct. 

Q Were you an employee of that company when Mr. 

Brook called you and wanted to know who the photographs 

were taken for? 

A That is correct. 

Q Did you pass that information on to Mr. Rolfe 

Christopher? 
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A 


Q 


sir, he knew that I spoke to Mr. Brook. 
And Mr. Roife Christopher, what is his connec 


tion with Christopher's 


Studio? 


A 


He is the 


owner. 


Q 


Now 


you have been engaged in taking commeroia 


photographs for how many 


years? 


A 


Six. 


Q 


Is this a full-time job that you have here? 


A 



» sir. 


Q 


Or is it part-time or what? 


A 


It is full-time. 


(71) 


Q 


Are these photographs taken at random 


or are they taken for a client? 


A 


You asked about commercial photographs? 


Q 



, sir 


A 


Yes, sir, they are taken mostly 


95% of them. 


they were taken for a client. 


MR. KREAGER: 


By that you mean somebody commissioned you to 


take them? 


A 


That's right 


Q 


Now in connection with the photographs taken 


that we have been identifying here in this case, was there 
anything different in the procedure or manner that they 
were taken, developed and printed than all the other 
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photographs that you took? 

A Nothing was different about this procedure, no. 


0 Anything different in the manner they were de¬ 

veloped or printed? 

A No, sir. 

q was there anything different in the manner in 

which you acted at anytime in regard to them? 

A No, sir. 

As to other aerial photographs or other photo¬ 
graphs (72) that have been taken in the course of your 
employment with Christopher's Studio, when someone calls 
; p and wants to know who took them, what is the proce¬ 
dure? 


A Well, first of all I have to look up to someone 

which is Rolfe Christopher, and usually I go to him un¬ 
less it is something that I have to make on the spot, but 

I don't reveal any customer. 



Do you have any authority whatsoever to reveal 


the name of any of the customers or clients of Christopher 1 


Studio? 

A No, not at all. 

Q Now what are the facts as to whether or not you 

placed in my possession the photographs that we have identi 
fied here as being 1 through 9 color, 1 through 7 black 
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d white, you and your father placed those in my 
possession, what are the facts, is that right, wrong 

or indifferent? 


A 


Q 


That is correct, I didn't but I think he did. 

Can you identify these as being the same photo 


graphs? 


A 



sir, to my knowledge they are 


Q 


Did 


you not see in 


my 


possession the negatives 


to these photographs? 


A 


Q 



there 


I did not see the negatives. 

All right, if i understand you correctly you 
were two more pictures taken, the negatives 


of which were (73) not printed. 


A 


That is correct. 


Q 


A 


And those were color, is that right or wrong? 
Yes, sir, color. 


Q 


And you delivered those, do you know where they 


were delivered 


A 


No, I don't. 


Q 


The point being, a few minutes ago when 


you 



off you slid there were 15, and now we know, 


do 


we not, that there were 16? 


A 


16 is correct, which means there was one more 


black and white than I thought there 


was. 


Q 


All right, now Gary, tell us whether or not there 


was any 


action taken by you or the pilot which in any 


manner would endanger anyone on the ground below you dur¬ 


ing 


A 


the taking of these photographs. 

No, sir, never at any time did I do anything 


that would endanger anybody on the ground. 


Q 


My 


question would concern you and the pilot. 


A 


No, sir, to my knowledge the pilot didn't do 


anything. 


Q 


All right, what are the facts with reference 


tr the airplane itself, was there any action taken by the 
airplane itself during anytime during the taking of these 
photographs (74) that would have endangered anybody on 


the ground? 


A 


No, sir. 


Q 


about 


And I believe your testimony was you were 
000 feet above the ground, in your best estimate? 


A 


That is correct. 


Q 


And 


I believe your testimony is your best esti¬ 
mate would be 2,000 feet of the center of the construction 





A 




Lr, I 


was approximately 2,000 feet away 


from the center. 


Were you aware at the time these photographs 


were taken whether or not 


duPont had any internal regula 


tions with persons 


nn 1 


{ +- » 




irw r~ KZ With 
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or 


or 


not they would 
an y Part of it? 


could not take photographs 


of all 


A 


No, 


I wasn't aware of it. 


Q 


the time you took the photographs involved 


ln this case, what 


duPont had any so-called trade 


are the facts as to whether or not 



or other type 



in the 


A 


Q 


area being photographed? 
sir, i wasn't aware of that. 

What are the facts, Gary, with respect to your 


o ledge of the photography business, the 


very same 


structure 


s could have been photographed from the roadside. 


overpass 


from the river and from adjacent land, from the 

without ever getting on or even particularly near the 
duPont structure or property? 


(75) 


A 


That's right. To review your question, 


you asked whether this could have been done from this ad 


jacent property? 


Q 


Right 


■ 


A 


Frcm the road, from the river? 


Q 


Right. 


A 


Yes, sir, it could be taken 


photographs 


could have been taken 


Q Do you all have photography equipment using 

specially telephoto lens that could pinpoint the very 
minute details of one square foot or one square yard of 








those structures 


and still take the photograph from the 


overpass or the road? 


A 


That is correct, we have equipment available 


Q 


I don't have any further questions. 


REDIRECT EXAMINATION 


BY MR. KEITH : 


q Gary, I want you to look at all these pictures 

that you have gone out there and taken by air, I want you 
to look at color photo number 7, I have circled two struc 
tures that are in red or some rust color, and I want you 
to testify to me under oath whether you can testify 
photographs of those two items could have been taken from 

any public highway or road? 


A 


I doubt that I could show these two red units 


but I don't know. 


(76) 


Q 


And the reason is there would be struc- 


res between you camera and those two items I have marked 


A 


Q 


a 


red, is that right, something between you and them — 

From this photograph I can't tell. 

Are you testifying under oath that you could shoot 
picture of that from the railroad or the public high¬ 


way? 


A 


Q 


Looking at this right here? 

Either one of those circled in red? 


A 


Well 


T don't know whether I could take it from 
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the river i f t ■ 

J- shot, toward this red unit here 


Q 


Do 


think you could take that from the 


river? 


A 


No. 


Q 


Do 


you think you could take it from Broussard s 


Curve 


on 


Highway 347 ? 


A 


No, 



Q 


Do you think you could take it from the San 


Jacinto Building? 


A 


No, sir. 


Q 


Do you think you could take it from the next 


public highway south of that 


spot? 


A 


Q 


I 


A 


• •• 

No, sir, not from the highway. 

Do you think you could take it from the railroad? 

Possibly. 


Q 


Do you testify you can take it from the railroad? 


(77) 


A 


No, sir, I don't know that I could. 


Q 


• • 

All right, look at the area that is circled in 


red north of this spot. 


A 


Ok ay. 


Q 


Yon couldn't take that from either of those 


public roadways, could you? 


A 


No, sir. 


Q 


You just couldn t see it because there would 


be 


something between your camera and it. 
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That's right, there would be something in be- 

That's all, 

MR. KREAGER: 

Mighty fine, Gary. 

CLOSE OF THE DEPOSITION 

..00OO00.. 

PORTIONS OF DEPOSITION OF 
CLIFTON WAYNE GREGORY 

(Number and Title Omitted) (Filed: May 14, 1969) 

****** 

(3) CLIFTON WAYNE GREGORY, 

having been first duly sworn, testified as follows, to-wit: 

DIRECT EXAMINATION 

BY MR. KEITH: 

Will you tell us your name, please? 

A Clifton Wayne Gregory. 

Q Mr. Gregory, my name is Bob Keith, and I practice 

law here in Beaumont, and I represent the duPont Company 
in a law suit involving Mr. Rolfe Christopher and some 
other people, some of whom we know and some of whom we 
don't know. Do you understand that you are here giving 
testimony today which is testimony that can be used in 
the trial of this case? 

A Yes, sir, I do. 


A 

tween. 

Q 
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Q 


All right, now I want you to, if you will/ 


to my questions and make certain that you und* r 
stand them before you try to answer them. If you don't 

nderstand my question don't guess at what I am driving at 


A 


All right. 


sir. 


Q 


Ask 


roo to repeat it or rephrase it 


MR. KREAGER 


That's very important, I didn't tell you these 


things. Don’t 


guess 


you don't understand it. 


don t answer it until you have gotten either straight with 
him or if you want to you can talk to me. 


(4) 


A 


All right. 


Q 


Be very careful. So far as you know, have you 


ever seen me in your life? 


A No, sir, so far as I know, I haven't. 

Q You have discussed this matter, generally speak¬ 

ing, with Mr. Kreager today and on one other occasion, 
is that right? 

A Yes, sir. 

Q Where do you live? 

A I live at Sour Lake, Texas. 

Q Where? 

A Well, it is outside of town. I get my mail 

through a post office box. 

Q What is your father's name? 
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A 


Judson Gregory 


Q 


Judson? 


A 



, sir. 


Q 


What commun 


you say Sour Lake, Texas, and 


if somebody around there asked you where you live, where 


would you tell them? 


A 


Q 


A 


Well, I would say in Sour Lake. 

Well, do you live on somebody's farm? 
Well, I live on my own farm, our own farm 


Q 


And where is it located? 


(5) 


A 


It is 3-1/2 miles east of Sour Lake on 


Highway 105. 


MR . KREAGER: 


Q 


The Gregory place. 

All right, what side of the road is it on? 


A 


Q 


Going from Sour Lake or here? 

Well, is it on the south side or the north 


side? 


A 


Q 


A 


Q 


It is on the south side 


What is your birthdate? 


4-21-48. 


So I take it you have just turned 21 years old 


this past week, is that right? 


A 


That's right. 


Q 


Are you married or single? 
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A 

Q 

A 

Q 

A 

Q 

A 


Single. 

Have you ever been married? 

No. 

What is your occupation? 
Flight instructor. 

Do you have any other? 

No, sir. 


Q 


A 


Q 


A 


( 6 ) 


A 


Q 


A 


Q 


A 


Q 


A 


Q 


Do you go to school? 

Yes, sir, i go to Lamar Tech. 
What do you do at Lamar Tech? 

I m a student, studying business 


Q 


What classification? 


Classified as a sophomore. 

Were you in the military service? 


No, sir 


Did you graduate from the Sour Lake High School? 

Hardin-Jefferson. 


Hardin-Jefferson, when? 


In May of 1966. 


All right, when you got out of Hardin-Jeffer 


son, 


where did you go next? 


A 


Q 


I started to work at Beaumont Municipal Airport 
When did you go to Lamar Tech? 


A 


The following semester 


Q 


Okay, you started working at Beaumont Municipal 





is; 


in May of 1966 or June of 1966? 

A June of 1966, I believe. 

q All right, you have worked out there con 

tinuously? 

A Yes, sir. 


Q 

Okay, for whom do you work? 

A 

I work for Lee Sheffield. 

Q 

All right, have you worked for Lee ever since 


he has operated Municipal Airport? 


A 

Yes, sir. 

(7) 

Q Did you work out there before Lee went 


out there? 


A 

Yes, sir. 

Q 

Just for a brief period of time? 

A 

Yes, sir, for 3 months when there was no manager 


of the airport, during the summer months. 


Q 

Okay, what is your job out there? 

A 

I teach private and commercial planes, airplanes. 

Q 

Okay, I take it you are some type of licensed 


pilot? 


A 

That is correct. 

Q 

When did you receive your first license? 

A 

I received my first license in March of 1967. 

Q 

A 

Did you know how to fly when you went out there? 

No, sir, I didn't. 


A 
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Q 

In June of 1966? 

A 

No, sir. 

Q 

So 1 take it. that you started taking sorn0 1 - s 

sons? 


A 

Right. 

Q 

You didn’t go out there as a flying instructor 

A 

No. 

Q 

What did you go out there doing? 

A 

I started as a line boy, gas planes. 

Q 

Did you start taking flying lessons? 

(8) 

A That is correct. 

Q 

You received your first license in March of 


1967? 


A 

Right. 

Q 

What type license was it? 

A 

It was a private license. 

Q 

How many hours does a fellow have to have to 

get that 

license? 

A 

Forty hours. 

Q 

Who issues that license? 

A 

A designated examiner for the Federal Aviation 


Administration, or the Federal Aviation Administration 

itself will issue it. 


y 

Have you got any other license? 

A 

That is correct. I have a commercial now 
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Q 


A 


Q 


When did you receive that? 

I received that in July of 1967. 

And that's just called a commercial? 


A 


Correct, commercial airplane, that 


is distinguish 


ing it from helicopter and so forth. 


Q 


Okay, how many hours do you have to l> ave ^ >r 


that? 


A 


Q 


You have to have 200 for that. 

Okay, can you go to work for Trans-Texas, for 


example, with that license? 


(9) 


A 


No, you 


probably could under certain cir 


cumstances, but you would most likely have to have an 


instrument rating. 


Q 


A 


When did you get instrument rated? 
I am not instrument rated. 


Q 


You are 


not instrument rated, so the only two 


licenses you have are private and commercial? 
y Well, I have a flight instructor. 

Q When did you get that? 

A Well, I got that in, let's see now — 


MR. KREAGER: 


Wayne, don't agree until you think about it. 

You said you don't have any other license but you do have 


Q 


Do you have a flight instructor's license? 


A 



, sir. 


4-17-68. 
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Q 


Let 


me see that just out of idle curiosity. 


4-17-68? 


A 


R ight. 


Q 


a ^ ne ' you mind coining around here and look 


mg at this thing with 


me a minute? 


A 


A11 right, 


sir. 


Q 


Now 


yoar certificate number, is that what that 


means? 


A 


Right. 


Q 


That’s 1744241, then it has the initials C.F.I., 


does that mean 


commercial flight instructor? 


****** 


(16) 


Q 


^hat is a short charter? 


A 


Well, I don’t fly any big charters for the fact 


I don’t have 


my instrument rating. 


Q 


A 


What is a short charter? 

Say a charter of a day or hours 


In other words, 


no overnight trips. 


Q 



you don’t have your instrument rating? 


A 


Right. 


Q 


Okay, now what is this business about flying 


photographers, what photographers do 


you fly? 


A 


I don't know them by name but any photographe 



that want to fly I will fly them. 


Q 


If I were a 


photographer how would I go about 
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making arrangements for you to fly me? 


A 


Call Lee Sheffield. 


Q 


All right, were you working for Mr. Sheffield 


on March 19 of 1969? 


A 


Yes, sir, I was. 


Q 


Did you fly Gary Christopher over the duPont 


plant and take some pictures? 


A 



, sir, I did. 


Q 


How did you all make those arrangements? 


A 


The arrangements were made with Lee Sheffield, 


( 17 ) and I was notified when I got to the airport, and 


flew him. 


Who notified you? 




v 


A 


Lee Sheffield. 


What did he notify you of? 


That I had a flight for pictures 


Q 


Did Lee actually speak with you 




A 


Q 


A 


Right. 


What did ne say? 


He told me that I was booked, and I believe 


it was around 12 o'-lock, to fly Gary Christopher to 


take pictures 


Q 


Now are du paid by Christopher or by Sheffield? 


A 


By Sheffisld 


Q 


And how it ich are you paid? 
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A 


Q 


I work a straight salary. 

cha.ll 

Now by straight salary, you mean you make 


we say $100 a month whether you fly 100 hours or 

^ours, is that correct? 
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A 


Well, I'm paid $75 a week whether I fly 2jJ 


hours or 100 hours. 


Q 


All right, so whether you flew Christopher 1 


hour or 2 hours did not 


e 



your salary 


9 


A 


No. 


Q 


(18) s 



A 


Now, so personally you did not make anything 
about taking Christopher up, for example? 

That is correct. 


Q 


school 


What time are you to report to the flying 
the flying service? 


A 


After school each day, and normally 


7 


o'clock on Saturdays. 


Q 


How many hours of flying time did you have March 


19, 1969? 


A i couldn't tell you exactly how many I had but 

I had roughly 700 hours. 

Q Now Mr. Sheffield told you what when you got out 

there at noon on the 19th? 

A That I was to fly Christopher. 

Q Did he tell you where he was to take pictures? 

A No, I don't recall him telling me where 
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All right, when did you learn where you were 


going ? 

A When Gary arrived at the airport. 

'i Which I take it was after you got there? 


A 

Q 

A 

Q 

(19) 

Q 

A 

Q 

when 

A 

Q 


Right. 

What did Gary tell you? 

He told me to go to duPont. 

Did he tell you who he was working for? 

A No. 

Did he tell you what kind of pictures they were? 
No, sir. 

So you just got out there about noon and that's 
y 0U learned you were to take Christopher up shortly? 

That is correct. 

Did anybody else go with you? 


A No. 

Who decided what plane you were going to fly? 

A Sheffield. 

Q What did he say? 

A Take the Cub, which is the Piper J-3 Cub. 

q What are the call numbers on that Cub? 


A N0980050. 

Q All right, is there any other Piper Cub like 

that in this part of the country? 

Yes, there is. 


A 
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u Where is it located? 

A I couldn't tell you. 

Q Is there another one that is based in this part 

of the world? 


A 

Q 

else 


What do you mean by this part of the world? 


I mean in Jefferson or Orange counties. 


Who 


★ ★★★★★ 



A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 


Q Do you run that plane from the front 

or the back seat? 

From the back seat. 

I take it that Christopher rode up front? 

That is correct. 

One seat is behind the other? 

That is correct. 

And the photographs were taken from which side? 
That would be from the right side. 

Was the door open or closed? 

It was open. 


Q 

A 


How do you open the door, Wayne? 

There is a handle, and there is two parts to 


the door, there is an upper part and a lower part, and the 

upper part just swings out and the lower part has a latch 

on it, and the upper part latches to the bottom of the wing 

With a piece of bailing wire? 


Q 
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A 

Q 

A 

Q 


Right. 

What about the bottom? 

It just stays against the plane. 

But the doors don't swing like the ordinary 


car door? 


A 


No 


(23) 


Q 


All right, what route did you follow 


down there to take these pictures? 


A 


Let's see, it was from the 


port normally 


down Cardinal Drive right straight to duPont. 


Q 


All right, when you left Beaumont Municipal do 


you remember what the wind was like? 


A 


Q 


As I remember it was fairly gusty. 

Which direction would you have taken off? 


A 


We 


took into the north, I believe. 


Q 


All right, and you swung around and headed 


back southeast? 


A 


Q 


Yes, southeast. 

You say you went to Cardinal Drive and flew 


basically along Cardinal Drive? 


A 



, sir. 


Q 


Did you take any pictures between Municipal and 


duPont? 


A 


Q 


On the way back we did. 

Where did you take them on the way back? 
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A 


Between Cardinal Drive and the old Fannett 


Road 


Q 


How 


lon g did it take you to get down to duPont? 


A 


Wlth the north wind it probably took us ten 


minutes 


Q 


That s from the time you started up until tho 


time 


(24) 


A 


That is correct. 


Q 


A 


Q 


What is your flying speed? 

Approximately seventy-five miles an hour. 

Okay, what altitude did you fly between Beaumont 


Municipal and duPont? 


A 


Normally we fly around a thousand feet 


Q 


Do you make any record of what the altitude was? 


A 


No, sir. 


Q 


Do you have any record of it? 


A 


No. 


Q 


Is there any way you can go back and try to 


establish what you altitude was? 


A 


No, sir. 


Q 


New the charge for this flight, I believe. 


was 


seven-tenths of an hour which would be forty-two minutes 


is that right? 


A 


That is correct. 


Q 


That's $8.40? 
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j wouldn't know what he charged because 


I don't know the rates on the Cub. 

q All right. Well, the seven-tenths of an hour 

would run from when to when? 

a From the time we left the ground until we got 


(25) back. 

) Okay, that's take off to touch down, as it 


were? 

A Well, takeoff to parking time. 

What was your recollection of the duration of 

the flight? 

The total time we flew now? 

Uh-huh. 

That seems correct, about seven-tenths. 

And you flew at an altitude of about one-thousand 


A 

Q 

A 

Q 



j^ 2 c;bt, flew around a thousand feet above the 


ground. 

Q 


What did you do when you got to the duPont 


plant? 

A Okay, we circled the plant to the right and he 

took pictures. 

Q To the right you say? 

A Correct. 


Q 


In a clockwise motion? 
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A That is correct. 

q Did you tilt, the plane in some way 30 

get a better shot of the ground below? 

A Not so much that, you have to turn the plane. 

Q You had to bank the plane? 

A Correct. 

Q That s basically what you were doing is f lying 

in (26) a circle? 

A No, in a circle on that particular day would 

have drifted us toward the south. You see, you have to 

compensate for the wind so it would be an oblong. 

Q All right, you fly an elliptical course? 

A Right. 

Q What altitude were the pictures taken from? 

A We took some of the pictures I would say, oh, 

around fifteen hundred feet mean sea level, and the others 
would be around eight or nine hundred feet mean sea level. 

Q Did you obtain any authority or permission from 

anybody to take these pictures? 

A No. 

Q Did you obtain any authority from anybody to 

circle the duPont plant and photograph the duPont plant? 

A No. 

Q Did you obtain any permission from the Tower 

Control at the Jefferson County Airport? 
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A 

Q 

A 

Q 

A 

(27) 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 


That is correct. We had permission. 

Who did you get the permission from.'' 

Mr. Sheffield had received clearance. 

Did you get it? 

No. 

Q You did not do anything about it? 

No. 

Do you have a radio on that plane? 

No, we don't. 

Do you know that Mr. Sheffield obtained clearance 

Yes, sir. 

Did he tell you he had? 

Yes, sir. 

What did he tell you? 

He said he had permission from the Tower. 


Q To do what? 

A To take pictures of the duPont plant. 

Q Now can we establish some areas on the ground 

so you could tell me what you flew over and what you 
circled and what course your plane traveled? 

A I believe we probably could. 

Q What do you call the duPont plant, I mean what 

area do you call the duPont plant? 

A Would you mind rephrasing that? 

Q Where is the duPont plant? 
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A 


The duPont plant is next to — I guess it is 


the Nederland Hi 


ghway 


or Nederland Road south 


of Beaumont 


Q 


(28) 


Is there a railroad that runs along the side? 

I don't recall whether there is or not 


Q 


Well, i 


IS 


there a river that runs along one ^ i de 


of it? 


A 


Yes, 


that is correct. 


Q 


What river do 


you call that? 


A 


Q 


That's the Neches River. 

Do you recall whether or not the plant lies 


basically between the railroad and the river? 


A 


Q 


I know it lies near the river. 

What about the railroad, is it close to the rail 


road? 


A 


Where is the railroad? 


MR. KREAGER 


He doesn't know where the railroad is. 

I assume the railroad runs parallel to the high¬ 


way there but I don't know just from memory. 

Q All right, have you ever flown over that plant 

taking pictures before? 

A Yes, sir, I have. 

Q When was that? 


A 

Q 


Oh, approximately a week or two weeks before. 
Do you know the man's name that you flew with? 


196 


A 


Q 


I don't recall it offhand. 

Did you obtain permission from anybody to fly 


that (29) time? 


A 


No. 


Q 


All right, what altitude did you fly to take 


photographs on this occasion, shall we say a week before? 


A 


Q 


Approximately the same altitude. 
Fifteen-hundred feet and did you say eight or 


nine hundred feet? 


A 


It ranges eight or nine and fifteen-hundred sea 


level. 


Q 


A 


Why would it vary? 

Depending on what he wanted to photograph 


Out 


at the duPont plant I remember the week before we were 


high 


-t certain times because there was steam and he 


wanted to get the picture where the steam wouldn't be in 


our way 


Q 


Speak up a little bit so I can hear you, Wayne, 
if you will. With Gary what basic altitude did you fly 

to take the photographs? 

A Oh, I would say we were five-hundred feet above 

obstacle which would range around eight-hundred feet. 

five-hundred feet above any obstacle? 


any 


Q 


You were 


A 


Right. 


This is a normal practice to try to 


stay five—hundred feet above any obstacle. 
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Q 


So I take it 


you would have flown above 


o 



les 


w 


hi ch you would consider about three-hundred feet up 


(30) ^ The obstacles you refer to are stack 

0 r cranes or towers or whatever they call them* ^t n ° 
time did we fly over these, all the time we flew around 

these. 


q Did you fly over what you consider the duPcnt 

property, the duPont plant itself? 

A Right. At one part of our circle we were o 

the parking lot. 

q All right. 

A On a ri oblong circle. 

q Were you photographing any particular area? 

A So far as I know, he just pointed to me where he 

wanted me to circle, and somewhere around these towers. 

Q Did it appear to you to be an area under con¬ 

struction? 


A 


Right, it was under construction. 


Q 


Would you describe it as being on the north side 


of the plant? 


A 


Right, it would be on the north side. 


Q 


All right, was it on the east or the west side? 


A 


Pardon me now 


Q 


Was it on the east side or the west side? 


A 


I wouldn't know 
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Was it closer to the river or closer to the 

A Still I wouldn't remember. 

All right, which direction would you be flying 

— by parking lot, I take it you mean the main parking 
lot there on the duPont plant or what appears to be the 
main parking lot? 

A Yes, sir. 

Q I don't know what they call it, but when you would 

fly over the parking lot which direction would you be 
headed? 

A We were headed to the west. 

Q All right, would you then turn clockwise? 

A Yes, sir. 

Q All right, where would you be when you turn 

clockwise? 

A We would be back toward the river. 

Q No, I mean at the time you would make your turn 

— let's go at it a little different way. 

A All right. 

Q Over here on the right-hand side of this page I 

am going to put Neches, let's call that — is that to the 

east? 

A Right. 

Q All right, the Neches runs basically north and 


Q 

highway? 

(31) 

Q 






199 


south, does it not? 


A 

Yes, sir. 

Q 

Okay, i’ V e put a little box in here, and I an1 


not (32) trying to draw anything to scale at all* 


A 

Right. 

Q 

I just put parking lot, okay? Now at. the f ime 


now the highway would be west of the river, would it 


not? 


A 

That is correct. 

Q 

All right, let's just put a line here and we 


will call that highway. All right, now describe as best 
you can the area that you would traverse as you made this 
ellipse around and about the property taking the photo¬ 


graphs? 


A 

All right, can I fill in some more now? 

Q 

Just put whatever you like, not to scale. 

A 

Okay, as well as I remember there was a tower 


in construction right out in here. 


Q 

All right, just write area of construction by 

CO 

1 

c 

1 

o 

1 

o 

-t. 

A 

Our ellipse around this would be somewhat like 

this — 

it was larger than that because I remember we 


came over the highway around like so. 

Q All right, now you have drawn an area over the 

parking lot over the north side of the construction ar<»a 
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that would encompass Highway 347 as well? 


A 


Q 


Right. 

All right, what was the radius of your ellipse? 


(33) 


A 


I would say twenty-five-hundred feet 


from I would say the center around in here. 


Q 


All right, it would vary, I must assume? 


A 


Q 


Right. 

And what would be the shortest distance the 


radius would be? 


A 


Q 


taken 


Oh, I would say maybe a thousand feet. 

All right, now the bulk of the photographs were 
- let's take another point, let's just put an X in 


t'.e center of construction, and I marked that with a blue 


pencil, okay? 


A 


Q 


Right. 

The radius that you would fly from the center 


of the new construction would be what? 


A 


It would vary just as this varies 


Q 


A 


It would run in what range? 

I would say from one-thousand to two or three 


thousand. 

Q When you went over the parking lot what would 

be the radius from the center of construction to the point 

on the ground where the plane was? 

A I say fifteen-hundred feet. 
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0 


All right, and you say that you were 


five-hundred 


(34) feet above the structures, a minimum of five-h 
^ e et above the structures? 


tjndred 


A 


Right, that is 


correct. 


Q 


Now besides the area under construction y r ' ,j 


also fJ- ew over what you and I would call part of a re 


finery or plant, did you not? 

A Well, let's see, as well as I can remember we 

_the only part that we were over here was the parking 

lot, and the rest around here, this is all open, and we 


were photographing in this construction area, and so 
far as I remember there was, let's see, there was no re 
finery or anything because there is nothing else out in 

here. 


q Well, what lies between the construction area 

and the river? 


A Oh, let's see, I don't know right offhand. 

Q All right, do you recall that there was sub¬ 

stantial pieces of equipment and towers and machinery 
and whatever they have around refineries that is familiar 
to you and me having grown up in this area? 

A So far as I know, there is none in here. 

Q You are talking about east of the construction 

thing and the river? 

A ' I am talking about the thing I have drawn here 



(35) as 
it. 


duPont. This is all duPont and we are around 


q And you say that the only part you flew over 

would be the parking lot itself? 

A Right. 

q Do you recall any big white storage tank look¬ 

ing affair? 

A Right. 

q Put a circle around that in blue. 

A That would be right in here, around the con¬ 


struction . 


q Did it appear to be new? 

A Yes, sir, it did. 

All right, you made a circle up on the north 

part of the area, is that right? 

A Right. 



Did you see any men down there below? 


A No, sir, I didn't. I saw one man. 

Q You saw one man? 

A I saw one man. 

Q All right, do you know how many men were at 


work out there that day? 

A No, sir, I have no idea. 

Q Do you know what the density a person per 

square mile is on that side that you were flying over? 
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(36) 


A 


No, 


Q 


A 


w hat would 

1 have no idea 


not offhand I don't 

you estimate it to be? 


phrase that? 


let's see, would you re 


Q 


1 Wl ll answer you but 


W ®U, i n y 

judgment as you flew over it 
people per acre population, that 


that day what was the 
is, one thousand per 

or one man per mile? 



or one man per thousand miles 


A 


So far as i 


Q 


could see it was one man per duPont 


What about automobil 


biles parked out there? 


es, were there any automo 


A 



, sir. 


Q 


A 


Q 


A 


as there just one automobile parked out there? 

No, sir, there wasn't just one automobile. 

How many automobiles were parked out there? 

I have no idea. 


Q 


A 


You saw literally hundreds, did 
I would say. 


you not? 


Q 


A 


You were flying over many, many of them? 
Over the automobiles, that is correct. 


Q 


You didn’t see any shopping 



like the 


Gateway or any other type shopping center, did you? 


A 


Oh, no. 


Q 


You saw no other industrial area in this 



(37) other than duPont, did you? 
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That is correct. 


You saw a substantial refinery looking opera¬ 
tion out there, did you not? 
a What do you mean by substantial? 


Q 

A 

Q 


Large. 

Not large. 

Not large, not spread out over a large area? 


A 

Q 


No. 

And you weren't flying through the very heart of 



A 

Q 


No. 

And when flying over the parking lot you did not 


fly over the heart of it? 

That's not the heart, the parking lot. 

Were there refineries immediately south of it? 


No, sir, not in the immediate area. 
What do you call the immediate area? 


A Three or four miles. 

So that I will understand you, Mr. Gregory, 1 

take it from what you say that from the parking lot south 

shall we say — 

A It is open. 

( 33 ) q All right, there is no refinery installa 

tion or no refinery-like installation for what, three or 
four miles, is that what you said? 
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^ -j 0 / 

A Yes, sir. You said substantial size 

there may be a tank or something out there. 
q I don't mean just a scattered tank farm, 1 

mean a refinery itself? 

A No, sir. 

Q All right, what about to the north of this 

white tank, is there any substantial refinery inst.al lo¬ 
tion? 

A I would say a mile or approximately two mil es 

is Texas Gulf Sulphur. 

Q All right, that would be the next one to the 

north? 

A Right. 

Q What about to the east of this construction 

area where I have the X, was there any refinery installs 
tion? 

A There was nothing but the river where the moth 

ball fleet is, and swampland. 

Q You mean once you get out of the construction 

area itself there was nothing to the east until you get 
to the river other than just marsh? 

A I am saying right in here there was no sub¬ 

stantial refinery, as you say. 

(39) Q What about to the south or to the west, 

was there a substantial refinery? 
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A 


No. 


Q 


Do you have any idea how many people were down 


there in that area that you were flying over? 


A 


Q 


Well, no more than judging from the cars. 

Well, judging from the cars, you said you only 


saw one man with duPont, how many cars did you see out at 


duPont? 


A 


Q 


A 


Well, possibly one-hundred or so. 

In you opinion how many people were down there? 
Well, maybe there was one-hundred people if 


there were one-hundred cars, and I saw one man. 


MR. KREAGER : 


We are taking this on agreement and reserving 


objections ? 


Some guy might have driven two cars out there 


that day. 


Q 


How far is it from Beaumont Municipal Airport to 


this duPont plant that you photographed? 


A 


Oh, I would say ten miles. 


Q 


How 


far is it from the duPont property you were 


photographing to the tower of the Jefferson County Air¬ 


port? 


A 


Q 


I would say five miles. 

How about 4.09, would you believe that? 


A 


No, I would go for five. 


It is around five 


miles according to my map, which shows a five mile radius 
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from the (40) airport. 


Q 


And the duPont property is within that, fi 1 * T1 ^ 


radius? 


A So far as I know it is on the edge, and that s 

why we call Jefferson County and tell them where we ar^‘ 

going. 


Q 


You mean to tell me the duPont property is cut 
side the five mile radius, it is either inside the five 


mile radius or 


it i 


is outside? 


A 


it is inside. 


MR. KREAGER: 


Do you know that? 


A 


No, not for sure. 


MR. KREAGER : 


Then don't say it if you don't know it. 

Q Who publishes this map that you look at? 

A Coast & Geodetic Survey. They don't have duPont 

they have Mobil one dot, which is outside. 

Q Mobil is outside? 

A Yes, sir. 

Q In your opinion, is this duPont property a con¬ 

gested area? 


A 

Q 

A 


No, sir. 

Is the city of Beaumont a congested area? 
The city of Beaumont would be. 
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Q 


Do 


you know of any area in the city of Beaumont 


( 41 ) that is as high as the things you were flying 


around? 


A 



, sir. 


Q 


The San Jacinto Building? 


A 


Q 


It is approximately higher, I believe. 

In your judgment, is the population totally of 


the city of Beaumont or is the duPont plant higher? 


A 


The city of Beaumont would be higher. 


Q 


A 



What is a congested area? 

According to just my own definition, a congested 
would be an area if I was flying over it and I had a 


power failure I wouldn 


able to glide and land the 


plane, I would have to land it in this congested area 


or 


in this area 


Q 


These towers and booms that you were photo 


graphing, how close were you to them within the horizontal 


radius? 


A 


I would say one-thousand 



to twenty-five- 


hundred feet 


Q And you personally did not procure authority 

from the tower of Jefferson County before you started 


there? 


A No. 

Q You have sworn to something in the Federal Court 
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that you are saying that you did not violate any rules 


0 r regulat 


governing flights, what rules would govern 


the flights over this 



• • 


* in your opinion 




(42) 


A 


Would you repeat that? 


Q 


Well, you swore to something here, you said you 


did not violate any laws or any applicable regulat 


A 


Q 


A 


Q 


Right. 


What do you claim you did not violate? 


91C. 


91 what? 


A 


tions 


91, paragraph c, that's federal aviation regula 


Q 

A 

Q 

A 

lated. 


That s the one you claim you did not violate? 

That's right. 

What about B, did you violate B? 

Right, if it was a congested area, it was vio- 


u Were you taking off as you were flying 

duPont plant? 

A No. 


Q 

A 

Q 

A 

Q 


Were you landing? 

No. 

Did you file any flight plan? 

No. 

And you did not have a radio on board? 


the 
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A 


No. 


Q 


Were you within the airport traffic area of 


the Jefferson County Airport as you made you elliptical 


flight? 


(43) 


A 


Yes, sir, I believe we established I was. 


Q 


Did Christopher tell you who he was taking these 


pictures for? 


A 


Q 


No, he didn't. 

And you don't have any way of establishing other 


than me just taking your word for it as to how, why and 


where? 


A 


Q 


That's right. 

Now you say you were five-hundred feet above 


the tallest structure that you flew around? 


A 


Right. 


I am pretty conscious of that I would 


be five-hundred feet above. 


Q 


A 


That's just an estimation? 

Right, but like I say, I wasn't above any of 


this crane or whatever it was that was there. 


Q 


What was the nearest structure that you were 


about five-hundred 



above ? 


A 


As well as I remember it was a crane or some 


thing up there. 


Q 


It seemed to be engaged in the construction 


operation? 
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A 


Right. 


Q 


Did 


you take any pictures? 


A 


No, sir. 


Q 


Have you seen any pictures? 


(44) 


A 


No. 


Q 


Have you heard of anyone who has seen these P iC 


tures that you took? 


A 


No. 


Q 


Now what about these pictures you took over 


the Cardinal Drive area 


is that were you took some more 




A 


Right. 


Q 


A 


Q 


What altitude did you take them? 

I believe they were from two-thousand feet. 
They were taken at a higher altitude than from 


the duPont plant? 


A 



, sir. 


Q 


Why? 


A 


He wanted to accomplish the whole area of this 


intersection, as well as I can remember. 


Q 


How many circles did you make around the inter 


section? 


A 

Q 

A 

Q 


Three or four. 

How many pictures did he take there? 

I have no idea. 

How many circles did you make around duPont^ 
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A 

probably five or six. 

Q 

Who decided whether you would go up or down? 

(45) 

A Christopher. 

Q 

How would he advise you? 

A 

He would just tell me. 

Q 

Did he turn around and say go lower or go 


higher? 


A 

Yeah. 

Q 

Did he tell you what he was trying to take? 

A 

He would just point out an area. He never told 

me what 

he was trying to take. 

Q 

He would just point out like so? 

A 

Right. 

Q 

How did you decide when you had enough? 

A 

He told me. 

Q 

He said, "go to the house"? 

A 

Yeah. 

Q 

I believe that's all. Thank you, sir. 

CROSS EXAMINATION 


BY MR. KREAGER: 

q Wayne, did you fly duPont people around over the 

same area? 


A 

Yes, sir. 

Q 

Is that the flight you were talking about a few 


weeks before then? 


A 

Right. 

(46) 

Q That's all. 
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REDIRECT examination 

py MR • ^ ~ ^ ° 

Q Did you fl V higher or lower with those duPont 

peopl e ? 

A Well, i know it was the same altitude. 

Q What about the area, did the area differ? 

A No, the area would probably be around the sain- 

area. 

q Did they both appear after the same thing? 

A 1 have no idea. Both of the areas were the 

same. 

q You were circling the area substantially the 

same? 

A Right. 

q Wayne, will you sign that and we will attach 

that masterpiece to the deposition for whatever value it 
may have. Put that in the deposition, please. 

CLOSE OF THE DEPOSITION 

'k'kit'kit'kic'k 

..00OO00.. 

DEFENDANTS' MOTION FOR SUMMARY JUDGMENT 
(Number and Title Omitted) (Filed: May 26, 1969) 

COME NOW the defendants, Rolfe Christopher and 
Gary Christopher, and files this their Motion For Summary 
Judgment, and for cause would show unto the Court the following 
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I. 

Attached to and incorporated into this Summary 
Judgment are affidavits made by Rolfe Christopher and 
Wayne Gregory, same being attached as Exhibits "A" and 
"B". Also on file are the depositions of Rolfe and Gary 
Christopher and Wayne Gregory. 

II. 

As a matter of law, plaintiffs' complaint fails 
to state a cause of action, plaintiff having no property 
interest or right in "trade secrets and know how" as such. 
Any such trade secrets and "know how" are not exclusive 
property of plaintiff and plaintiff is not entitled to 
'-otection or relief against any party who obtains, uses 
or discloses plaintiff's trade secrets or "know how" un- 
ess the same have been obtained by fraud or unlawful 
means. It is not alleged in the complaint, nor could 
* be truthfully alleged, that defendants violated any 
law or regulation or duty in exercising their rights 
to use the air space in, over and around plaintiff's pro¬ 
perties. Likewise, there is no evidence in the affidavits 
or depositions which would raise any issue that the defen¬ 
dants obtained any trade secrets by fraud or unlawful 


III. 

As a matter of law the complaint does not state 




means. 
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a cause of action and there is 


no issue of 



t. ra 


is^d be 


cause under the undisputed evidence the defender 

no law, statutory or 


. _ breach 

arts w 1 


d 


common 


ordinances, rules 


or 



and violated no regulation 

in flying over plaintiff 55 


property and photographing the 


same. 


IV. 

Plaintiff s properties are open to view and coul 
be photographed from adjacent public highways, navigable 
waters, bridges or railroad rights of way, and plaintiff 
has no right of privacy" to prevent viewing and photo¬ 
graphing of their property and installations, and the com¬ 
plaint states no facts establishing any unlawful conduct 

on the part of defendants, and it is therefore, insuffi¬ 
cient to state a cause of action. 

V. 

No fact issue has been raised by affidavit or 
deposition which would constitute a cause of action against 

defendants. 


WHEREFORE, premises considered, defendants pray 



/s/ David J. Kreager 

DAVID J. KREAGER 

Beaumont Savings Building 
Beaumont, Texas 77701 
ATTORNEY FOR DEFENDANTS 
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EXHIBIT "A” 

THE STATE OF TEXAS § 

COUNTY OF JEFFERSON § 

Rolfe Christopher, being duly sworn, upon oath 
states that he is one of the defendants in Civil Action 
6258, United States District Court, Eastern District of 
Texas, Beaumont Division, styled E. I. duPont deNemours 
Company, Inc. vs. Rolfe Christopher and Gary Christopher. 

Affiant is engaged in business as a commercial 
photographer and has been so engaged for himself as 
Christopher Studios in the City of Beaumont for 23 years. 
The photographs referred to in plaintiff's original com¬ 
plaint were taken from an airplane flying adjacent to 
plaintiff's properties. The properties of which photo¬ 
graphs were taken lie adjacent to navigable waters, to 
wit, the Neches Ship Channel, and public highways, to wit. 
State Highway 347, and to railroad rights of way. Such 
properties are open to view and substantially the same 
photographs of the same areas could be taken from the 
public highway from the highway overpass near plaintiff s 
property, from the railroad right of way, or from the 
navigable waters adjacent thereto. At no time did affiant 
enter upon any of plaintiff's property or encroach or tres 

pass thereon. 
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fUR THER affiant saith not. 

/s/ Rolfe Cnristopher 

SWORN TO AND SUBSCRIBED before me, the under¬ 
authority, by Rolfe Christopher, on this 10th day 

il, 1969 ‘ 

/s/ Doris F. Greeves 
Notary Public in and for 
Jefferson County, Texas 


EXHIBIT "r" 

g STATE OF TEXAS § 

COUNTY OF JEFFERSON § 

WAYNE GREGORY, being duly sworn, upon oath 

sta tes as follows : 

My name is Wayne Gregory and I am twenty years 
0 f age. I reside in Jefferson County, Texas. I am licensed 
both as a commercial pilot and as a flying instructor bv 
the Federal Aviation Administration (Department of Trans¬ 
portation) . 

On or about the 19th day of March, 1969, I was 
employed by Rolfe Christopher to fly Piper J-3 single 
engine 85 hsp. airplane over certain portions of Jefferson 
County, Texas, and during said flight did fly adjacent 
to plaintiff's property, at which time Mr. Christopher did 
take aerial photographs described in this suit. 

At all times my airplane was not less than 500' in 
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height above all structures and not less than 500' in 
radius from said structures. At no time was my flight 
either in manner, height or any other regard, careless 
or reckless nor would in any manner endanger life or pro¬ 
perty. I circled the area of the construction but the 
path was over vacant land. There was a considerable area 
of basically vacant land and I was at such altitude that 
an emergency landing could have been easily made without 

hazard to persons or property. 

The flight in question was at all times at 

-eights in excess of the minimum heights set by all re¬ 
gulatory agencies, including but not limited to the F. F. A. 
Standards. The flight was not over a city, town or settle¬ 
ment , or open air assembly of persons. In this regard, 

: am familiar with and have studied the regulations appli¬ 
cable to a flight of this type and I am fully qualified 
to state under oath that my flight did not violate any 
of said standards and that such flight did not violate 

any law. 

I made this same flight in the same airplane 

N98059 on March 10, 1969 at which time others took photo¬ 
graphs of the same area at the same altitudes and basically 

the same radius. 

/s/ Clifton Wayne Gregory 
WAYNE GREGORY 
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ilf 1 


e 


c 


ei 


ti £ v 


SWORN TO AND SUBSCRi bed befn 

i.L- re me h y the said 

Gregory, thls the loth day D f a 

Apill < 1969, to 

which witness my hand 


and ^al of office. 

C^i, car °l Lyle 

Srson B “ C in 

ON c OUN TY. T P. y a <3 


•-ooOOoo.. 

CONTROVERTING 


(Num ber and Title Omitted) 


(Filed: 


In addition to the pleadings 


June 5, 1969) 
and depositions 


on file herein. Plaintiff herewith tenders the attached 

° f >" to 

potion for Summary Judgment. 


Respectfull 


y submitted, 


/s/ Robert Q. Keith 

MEHAFFY, WEBER KEITH & 

gonsoulin 

Attorneys for Plaintiff 


THE STATE OF TEXAS § 

COUNTY OF JEFFERSON § 

Frank Madench, having been by me first care- 
V sworn deposed and stated upon his oath as follows: 

My name is Frank Maderich, I am thirty-seven 
ot age, and live at 1470 Futura Lane, Beaumont, 
n County, Texas. I hold a Bachelor of Science 
in Chemical Engineering from the University of 
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Minnesota. I am employed as a Technical Superintendent 
bv E. I. duPont de Nemours & Company. (hereinafter 
referred to as duPont.) 

At all times since January 1, 1969, I have been 
employed by duPont at its Beaumont Works, and have been 
engaged as Technical Superintendent of the methanol plant 
under construction at its Beaumont Works. 

Of my own personal knowledge I know: 

(1) duPont has spent in excess of several hundred 

thousand dollars in developing a process for the manu- 
facture of Methanol; 

(2) The process developed by duPont is different 

from any known process for the manufacture of Methanol; 

(3) The process developed by duPont for the 
manufacture of Methanol incorporates substantial design 
^eat-res which are known only to duPont and its executive 

and managerial employees; 

(4) The process developed by duPont for the 

manufacture of Methanol will permit duPont to manufactui. . 
Methanol at a cost less than that at which duPont's competi¬ 
tors can manufacture said product with the information 
known to and presently employed by said competitors; 

(5) The process developed by duPont for the 
manufacture of Methanol is secret; has not been published, 
broadcast or circulated nor made known to the public by 


duPont; 
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( 6 ) 


duPont has made 


a 






e 


tto 


to avoid discovery Q f 


determined and substan 


its 


■I 


manufacture of Methanol; 



process" 



(7) 






For a competitor to deveiop the process 

iopedb y duPont for the manufacture of Methanol .. 


t 


e a u 


ire 


an expenditure i n exces 


s of 


several hundred thou 


can 


d dollars and more than 24 months; 


( 8 ) 


duPont is, and was 


upon 


instructing a manufacturing facility 


gea 


umont works for the manufacture of 
dance with its newly developed process 


March 19, 1969, 

or "plant" at its 


methanol in accor 



(9) 


Upon 


to herein; 


19, 1969, about 


sonal ly 



at the construction 



noon, i was per 
of the Methanol 


plant; at that time I saw a low-fi ying cub airplane circUng 

0Ver duPont ' S Beaumont Wor ks, including the Methanol con- 

This airplane, i i ater learned wag 


struct ion area 


operated by Wayne Gregory from which 


Gary Christopher 


was taking photographs of duPont's Methanol construction 


area referred to herein; 


( 10 ) 


Upon March 19, 1969, the airplane 


photographer actually flew the aircraft over duPont•. 

site (and not merely adjacent thereto) 


tude of 


approximately 500 feet 


overhead it made 


at an alti 


As the airplane circled 



the Methanol construction 


passes over the duPont plant propei 
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(11) I have studied the photographs taken by 
Mr. Christopher of duPont's Methanol plant under construc¬ 
tion as referred to herein. The photographs are very 
good and depict portions of the Methanol plant and the 
processes and "trade secrets" inhering therein which 
could only be obtained by such aerial photography. At 
the state of construction the Methanol plant was in March, 
1969, any skilled and trained person, knowledgeable in 
commonly known Methanol manufacturing processes could, 
from careful study of the photographs taken by Mr. 
Christopher, obtain and employ to his own use much of 
the secret process developed by duPont for the manufac¬ 
ture of this basic chemical. Much information depicted 
by these photographs — referrable to the secrets and 
Drocesses developed and employed exclusively by duPont 
— could be obtained from no other source (except from 
the plans and specifications which duPont has carefully 
guarded from unauthorized disclosure to others). No 
photograph, other than aerial shots taken from above 
duPont's plant site will or can reflect, this inlormation. 
And much of the secret process — upon completion of con¬ 
struction -- will be so enclosed and hidden from view 
that aerial photography in all likelihood will not reflect 
the same quantity and quality of information as is re¬ 
flected by the photographs taken by Mr. Christopher. 
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I know of my own knowledge that more than 


1 



P 


er 


s or* 


e were physically present at duPont's Beaumont 


HO 


jrK S 


oV ering an area of approximately 540 acres) 


at 


t n e 


t im e 


airplane carrying Mr. Christopher flew over 


tb e 


P 


tant 



(13) 


The properties and processes of duPont re 


te** 


, to herein could not be depicted by photographs take- 


£f o» P ubliC 


highways, navigable waters, bridges or adj 


O. 


c ent 


lands or buildings of any kind. 

IN TESTIMONY WHEREOF, witness my hand, this the 


4 th day of June, 1969. 


/s/ Frank Maderich 
Frank Maderich 


SWORN TO AND SUBSCRIBED before me by the said 

rrank Maderich on this the 4th day of June, 1969. 

/s/ Sue Patterson 
NOTARY PUBLIC in and for 
Jefferson County, Texas 


[S E A L] 


..ooOOoo.. 




(NOTE: MOTION OF DEFENDANTS FOR INTERLOCUTORY 

APPEAL OMITTED BEING FILED IN THE 
ORIGINAL FORM.) 


..ooOOoo.. 
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ORDER OVERRULING DEFENDANTS' MOTION 
TO DISMISS FOR LACK OF JURISDICTION; OVERRULING 
DEFENDANTS’ MOTION TO DISMISS FOR FAILURE TO 
STATE CLAIM UPON WHICH RELIEF CAN BE GRANTED; 
OVERRULING DEFENDANTS' MOTION FOR SUMMARY JUDG¬ 
MENT ; SUSTAINING PLAINTIFF’S MOTION TO COMPEL 
ANSWER; AND GRANTING DEFENDANTS' MOTION 

FOR LEAVE TO FILE APPLICATION FOR APPEAL _ 

(Number and Title Omitted) (Filed: June 5, 1969) 

BE IT REMEMBERED that on this date in the above 
case came on to be heard Defendants' Motion to Dismiss 
for lack of jurisdiction and Motion to Dismiss for failure 
to state a claim upon which relief can be granted; and 
Motion for Summary Judgment and Plaintiff's Motion to 
require answer to certain questions relating to the 
identity of the person, firm, or corporation who employed 
Defendants. Having considered all of said Motions, to¬ 
gether with affidavits and depositions on file herein, 

it is ORDERED as follows: 

1. Defendants' Motion to Dismiss for lack of 

jurisdiction is overruled; 

2. Defendants' Motion to Dismiss for failure 

to state a claim upon which relief can be granted is over¬ 
ruled; 

3. Defendants’ Motion for Summary Judgment is 

overruled; 

4. Plaintiff's Motion to compel answer to 
questions on depositions relating to the identity and location 
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o 


i 


th e 


firin* person or corporat 




ts 


to 


take photographs of 


employed Defen- 


Plaintiffs Methanol Plant 


at 


its 


i 


Beaumont works and to whom he h*i 

m ne delivered said 


P 


,h0 


to<3 


raphs is sustained; 


5. 


Having made such rulings. 


sid ered the motion for Interlocutory appeal 


end having con- 


filed by De 


fen 


dants 


it is also ORDERED i-h**- 

hat the above orders of this 


rourt involve a controlling question i 

cou y question of law as to which 

th ere is substantial ground f or difference of • ■ 

'-‘j.j.i.erence of opinion 

„ n d that an immediate appeal i-u 

an PPM1 from the order will materially 

advance the ultimate disposition of the iiH„ =f ' 

une litigation here 


in volved. 


A 


prompt decision by the Appellate Court 


at this 


stage would serve the cause of -h 10 d-i__ 

use or justice by accelerating 

ultimate termination of thi<? Hfi«n 

rnis litigation by settlement 


the 


otherwise. 


Therefore, Defendants are GRANTED leave to file 
application for appeal to the Court of Appeals, and pro¬ 
ceedings in this Court are stayed until termination thereof. 

SIGNED AND ENTERED this the 5th day of June, 

1969. 


/s/ Joe J. Fisher 
JUDGE PRESIDING 


..ooOOoo.. 
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MEMORANDUM 

(Number and Title Omitted) (Filed: June 5, 1969) 

The Plaintiff charges Defendants, who are com¬ 
mercial photographers, with the unauthorized taking of 
aerial photographs of Plaintiff's Methanol Plant which 
photographs reveal "trade secrets" or secret processes 
carefully guarded from public disclosure. Further, Plain¬ 
tiff alleges that the Defendants appropriated said "trade 
secrets" and secret processes by delivering the photo¬ 
graphs to an unidentified third person, which conduct on 
the part of the Defendants caused irreparable harm and 
damage to the Plaintiff. Plaintiff also seeks to dis¬ 
cover the identity and location of the person who employed 
Defendants to take the aerial photographs and to whom 

the photographs were delivered. 

The Defendants contend that they had a legal 

right to take said aerial photographs of Plaintiff's 
property, including "trade secrets" or secret processes 
since said photographs were neither fraudulently or il¬ 
legally taken. Further, the Defendants oppose disclosure 
of the identity and location of the person who employed 
them because to make such a disclosure would cause Defen¬ 
dants to violate a confidential relationship which would 
adversely affect the Defendants in their commercial photo¬ 
graphy business. 
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on 


There appears to be a paucity of legal authority 

this question, and the controversy is unique in being 


on e 


0 f first impression. The trial Judge is presented 


wi 


1th 


the difficult decision of two 


conflicting rights. 


to 


s 


-wit; the right of the Plaintiff to protect its "trade 

and the right of the Defendants to take photo - 



graphs from the air, land or water. The Court has at 


tem 


pted to protect Plaintiff by issuing an injunction pro 


hibiting further disclosure of the information reflected 


by 


the photographs, and granting Plaintiff's motion to 


discover the identity of the undisclosed third party 


The Court has attempted to protect the Defendants by per¬ 
mitting an interlocutory appeal and staying the proceed¬ 
ings, and the order of disclosure, pending disposition 
of the interlocutory appeal. 

The attorneys representing the parties have 
been unusually cooperative and have stipulated that the 
photographs and negatives in question were delivered to 
an undisclosed third person in whose possession they re¬ 
mained for some one to three days. The original photo¬ 
graphs and negatives in question have now been delivered 
to the Plaintiff. However, there is no stipulation con¬ 
cerning the use, if any, of the information obtained by 
the undisclosed third party from said photographs. 

The question of law is whether the Defendants 
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have A RIGHT TO PHOTOGRAPH THE PLAINTIFF’S METHANOL PLANT 
FROM THE PUBLIC AIR SPACE AND TO OBTAIN PHOTOGRAPHS WHICH 
REVEAL "TRADE SECRETS" OR SECRET PROCESSES, AND TO APPRO¬ 
PRIATE SUCH KNOWLEDGE AND INFORMATION BY THE USE OF SAID 
PHOTOGRAPHS DELIVERED TO AN UNDISCLOSED THIRD PERSON. 

The Court finds and concludes that the Plaintiff has al¬ 
leged a cause of action over which the Court has juris¬ 
diction, and is entitled to offer evidence of damages sus¬ 
tained as a result of Defendants' unauthorized conduct. 
Further, the Court concludes that the plaintiff is en¬ 
titled to have the Defendants disclose the identify of the 
person or persons to whom the photographs and negatives 
in question were delivered, and the use, if any, of such 

, 4 

- Kr 0 wledge and information obtained from the photographs. 

SIGNED AND ENTERED this 5th day of June, 1969. 

/s/ Joe J. Fisher 

UNITED STATES DISTRICT JUDGE 

..ooOOoo.. 

****** 

(NOTE: REPLY TO PLAINTIFF'S ANSWER TO PETITION 

FOR INTERLOCUTORY APPEAL; AND ORDER 
GRANTING LEAVE TO APPEAL FROM THE INTER- 

# 

LOCUTORY ORDER OF THE UNITED STATES DISTRICT 
COURT OMITTED BEING FILED IN THE ORIGINAL 

» FORM.) 

★ ★★★★★ 


..ooOOoo.. 
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COST BOND QN APPEAL 

(Number and Title Omitted) (Filed: August 8, 106 9) 

We, Rolfe Christopher and Gary Christopher, 
principals' an< ! FIDELITY & DEPOSIT CO. OF MARYLAND, a 
sut et y corporation duly licensed under the laws of the 
State of Texas and authorized to do business in this 

state and district, as Surety, jointly and severally, pro¬ 
mise to pay E. I. duPont deNemours & Company, Inc., for 
the benefit of whomever it may concern, a sum not exceed¬ 
ing $250 in lawful money of the United States for the 
costs on appeal to the Court of Appeals for the Fifth 
Circuit from the interlocutory order action entered on 
June 5, 1969 (from which order leave to appeal was granted 

by the United States Court of Appeals, Fifth Circuit, on 

0 

August 5, 1969), if the appeal is dismissed or the judg¬ 
ment affirmed, or, if the judgment is modified, for the 
costs that the appellate court may award, pursuant to 
Federal Rules of Civil Procedure- Rules 65.1 and 73. 

Dated this 8th day of August, 1969. 

/s/ Rolfe Christopher 
Rolfe Christopher 

/s/ Gary Christopher 
Gary Christopher 

Principals 

FIDELITY & DEPOSIT CO. OF MARYLAND 

BY /s/ Wayne W. Brown 
Its ATTORNEY IN FACT 


[SEAL] 


Surety 






APPROVED this 8th day of 

August, 1969. 

s/ James R. Cooney 
United States District Clerk 

..00OO00.. 





231 


CLERK'S CERTIFICATE 

IN THE DISTRICT COURT OF THE UNITED STATE,S 

FOR THE EASTERN DISTRICT OF. TEXAS 

BEAUMONT DIVISION 

I, JAMES R. COONEY, Clerk of the United States 

District Court for the Eastern District of Texas, do 

Y certify that the above and foregoing is the 
ginal record on Appeal in Civil Action No. 6258 

t ~ 

t e Beaumont Division of said Court, entitled E. I. 
duPONT de NEMOURS & COMPANY, INC., Plaintiff, vs. ROLFE 
CHRISTOPHER and GARY CHRISTOPHER, Defendants. 

WITNESS MY HAND officially and the seal of said 
Court at Beaumont, Texas, this the 22nd day of August, 

1969. 

JAMES R. COONEY, CLERK 

By /s/ Mildred C. Verret 
Mildred C. Verret 
Deputy Clerk 

[SEAL 

0 F 

COURT] 


..ooOOoo.. 
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(NOTE: APPLICATION FOR LEAVE TO TAKE INTER¬ 

LOCUTORY APPEAL OMITTED BEING FILED 

IN THE ORIGINAL FORM.) 

★ ★★★★★★★ 

..ooOOoo.. 
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IN THE 




UNITED STATES COURT OF APPEALS 

FOR THE FIFTH CIRCUIT 


NO. 28254 


E. I. duPONT deNEMOURS & COMPANY, INC. 

Plaintiff-Appellee 


v. 

ROLFE CHRISTOPHER AND GARY CHRISTOPHER, 

Defendants-Appellants 


Appeal from the United States District Court 
for the Eastern District of Texas 



BRIEF OF APPELLANTS, 

ROLFE AND GARY CHRISTOPHER 


DESIGNATION OF PARTIES 

E. I. duPont deNemours & Company, Inc. instituted suit as plain- 
lifl in the Eastern District of Texas, Beaumont Division. It will herein- 
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aft ,r be referred to as Dupont. Dupont is the Appellee. 

1 su „ was for function and damages against Rolfe Christopher, a 

Laumont photographer, and his so„-e m p, oyee , Cary Christopher. Cary 

actually toot the photographs In question. They will hereinafter be re¬ 
lied to as Christophers. They are the Appellants. 

STATEMENT OF THE ISSUES 
PRESENTED FOR rfvtfw 


, : is an interlocutory appeal permitted under 28 U.S.C. §1292 (b), 
he tria. : nirt granted permission as did this court. The appeal is from 

|th trial > ° art s or( * er c - June 5, 1969 (A. 224) as explained in the trial 
curt's memerandun u-..*--’ ). Christophers' appeal presents this issue 


for review: 


Christophers contend that the use of the public airspace for aerial 


photography is not an improper means " of obtaining information about 
r ont's business. If this is correct, the trial court erred in: 


1. Holding that Dupont stated a cause of action by overruling 


Christophers' Motion for Summary Judgment and Motion to 


Dismiss for Failure to State a Claim upon which Relief Can 


Be Granted. 


2. Restraining Christophers from taking and circulating aerial 


photographs of Dupont's Beaumont Works. 
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the photographs. 


and location of 


I STATEMENT OF THE CASE 

I Christophers are local photographers. Rolfe Ch 

a commercial photographer for thirty-three years *nH 


commercial photographer for thirty-three years and employs two others 
r salary- Between March 5-15, 1969, Christopher was hired to take 


• Rolfe Christopher has been 


ae ia. k tographs of now construction" at the Dupont Beaumont Works 
(A. 49). 

I ' ;; 1°' °» Cary Christopher chartered Clifton W. Gregory, a 

pilot, to fly •‘"•is Piper T-3 ( ub (A. 188). The total elapsed time of the 
fl; " t was 42 minutes. Gary riding in the front photographed new con¬ 
struction at Dupont and while returning to the airport photographed an 
Intersection on Cardinal Drive (A. 211). 

I Sixteen photographs were taken above Dupont at approximately 


12:00 o'clock noon March 19 (A. 124). The negatives and prints have been 
delivered to and are now in the possession of Dupont (A. 168-169). 


Arriving at the Dupont construction they circled the plant, flying 
in a clockwise motion in an elliptical pattern. The flight had per¬ 


mission from the Tower Control at the Jefferson County Airport (A. 194). 

This pilot had flown another photographer over the same area a week before 
(A. 195-196). Their course took them over a state highway, railroad track. 
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on prairie, a navigable river and thp n., 

1 he Dupont parking lot. The center 

L their ellipse was the construction aro-.. 

of area; the radius varied from 

.2500 feet (A. 200, 149, 164) Thp ,u 

The Pane's altitude varied from 


1000 


It was at no 


eight or nine to fifteen hundred feet sea level (A. 196). 

less than 500 feet above anv ohctA/-i/~. /» 

* r1 any onstacle (A. 196, 197, 201, 210, 138, 

||39, l 74 )* 

I The only area of Dupont's which thev «, orn , . 

mey were above was the parking 

lot. The ;nlot saw one man and numerous automobiles. 


estified this was not a congested area (A. 207). 


A 


conges* 1 ' area would be an area where if he had a power failure while 
flying, ie would iot op able to glide and land the plane without landing 
in the area (A.208). He swore that he did not violate any laws or ap¬ 
plicable regulations (A. 2f 1 9, 217). At no time did they take any action 


vouch might endanger person or property below (A. 174). 


Prior to this the entire county has been mapped from the air several 


times and such a photograph is on display in a local bank (A.107-108). 


Christopher prior to this had photographed many of the industrial facili¬ 


ties from the air (A. 109). Much of this work is performed for attorneys 


or other clients on a confidential basis and the non-disclosure of his ac¬ 


tivities is directly related to the prosperity of his business (A. 110-111). 




























5 


The color film was processed and printed by Majestic, a commer¬ 
ce fir >ishing establishment. The black and white was processed and 
printed by C hnstopher. The prints were delivered to his client March 26 
In the meantime, on March 19 a Mr. Brook called Christopher and 
wanted to know the identity of his client. March 20 his client refused 
to allow Christopher to disclose this identity. March 27 an attorney for 
Dupont requested the same information which was refused at the client's 


request. March 2 8 the photographs were re-delivered to Christopher by 
an attorney (presumably attorney for the client), whereupon Christopher 
delivered them to his attorney (the undersigned). Christopher's attorney 
retained possession of the negatives and prints until they were delivered 
to Dupont's attorneys pursuant to the court's order of April 17, 196 9. By 
said order the parties agreed to a restraining order prohibiting further 
photography of the Dupont Works and any circulation of the photographs. 

Dupont examined Rolfe and Gary Christopher under oath April 22, 196 9. 
They declined to give the identity and location of their client. May 2 
Dupont filed a Motion to Compel Answer to these questions (A. 19). 

April 11 Christophers filed Motion to Dismiss because there was no 
allegation of a jurisdictional amount as required by Title 28 U.S.C. §1332 
(A. 11). At the same time a Motion to Dismiss for Failure to State a Claim 
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. ;<on Which Relief Can Be Granted was filed (A. 11). May 26 Christophers 
filed Motion for Summary Judgment based upon the depositions and af¬ 
fidavits (A.213). Dupont countered with the affidavit of Frank Maderich, 
Technical Superintendent of Dupont (A. 219). 

June 5, 1969, the Trial Court overruled the aforesaid motions of 


Christopher and sustained the motion of Dupont. Christophers were 


ordered to answer the questions concerning the identity and location of 


their client. 


SUMMARY OF THE ARGUMENT 


Christophers have a Constitutional right to use the public airspace 


for aerial photography. As a matter of law such is not an "unlawful 


means" of obtaining business information. 


There is no evidence to raise any issue that the Christophers' aerial 


photography constituted an illegal appropriation of Dupont's trade secrets 


So lone as the flight itself is not violative of the government standards 


(basically regulated by the F.A.A.) the fact that a camera is used during 


the flight does not make this an illegal activity. 


ARGUMENT 


Neither side has found an authority directly on point and must assume 
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this is ^ case of first impression. 

Christophers reason no one could question their right to fly over 
Dupont's "Methanol" plant and learn what they might by visual obser¬ 
vation. There is a highway adjacent to the premises. Could Dupont 
- -[''.plain if the Christophers observed and photographed from the public 

highway ? 


a hile the public airspace is a public highway for all, the unique¬ 
ness c 4 this case lies in the use of photography. Christophers reason 
that photography is merely the substitution of a mechanical lens for the 


eye, and the preservation of the image on paper as opposed to the brain. 

Dupont relies upon Restatement of Torts §759, which provides: 

"§759. Procuring Information by Improper Means 

"One who, for the purpose of advancing a rival 
business interest, procures by improper means infor¬ 
mation about another's business is liable to the other 
for the harm caused by his possession, disclosure or 
use of the information. " (Emphasis Supplied) 

The issue is whether — aerial photography is an improper moans 


of obtaining trade secrets. 

It has long been recognized that business information may be obtained 
by "fair means". Comment (g) to §757, Restatement of Torts, reads. 

"The actor is free to engage in any proper conduct for the 
very purpose of discovering the secret. So long as his 
conduct is proper, his purpose does not subject him to 

liability." 
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The tort lies solely in the wrongful conduct. 


Holding that the 


inventor of the Bofors anti-aircraft 


gun did not state a cause of action. 


the court stated: 


The? tort les in the wrongful acquisition. But one 
who has lawfully acquired a trade secret may use It 
in any manner without liability unless he acquired 
it subject to a contractual limitation or restriction as 
to its use. Aktiebol oget Bofors v. United States , 
194 F. 2 145 (D.C. 1951) at p. 148. 


See also Ferroline Corp. y. General Aniline & Film Corp ., 207 F. 

■ ~ ( th Cir. 1953) at p. 922; Speedry Chemical Products Inc, v. 
barter's Ink Company, 306 F. 2 328 (2nd Cir. 1962). In the latter case. 


the court ordered: 

"Appellants Speedry and Rosenthal brought this action 
for an injunction against, and an accounting from, 

Carter's, asserting unfair competition and alleged dis¬ 
closure of trade secrets by appellants and subsequent 
use of them by Carter's. While there are precedents 
in this field, each case turns upon its own facts. There 
are, however, some guideposts. The right independently 
to discover and use a secret was recognized in England 
as early as 1743 . Gibblett v. Read, 9 Mod. 459. There 
is a 'property right' in trade secrets, which may be pro¬ 
tected against those who acquire and use the knowledge 
thereof wrongfully. Ferroline v. General Aniline & Film 
Corp., 207 F. 2d 912 (7 Cir. 1953), cert, denied 347 U.S. 
953 , 74 S. Ct. 678, 98 L. Ed. 1098 (1954). However , 
the discoverer of such secrets has no e xclusive right 
against another who uncovers the s e cret by fair mean s, 
or against those who acquire knowledge of it without a 
breach of contract or of a confidential relationship with 
the discoverer, American Dirigold Corp. v. Dirigold Met¬ 
als Corp., 125 F. 2d 446 (6 Cir. 1942); Nims, Unfair 
Competition and Trade-Marks, 4th Ed. p. 418." (at p. 330, 

emphasis added). 
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I It is the manner in which it is obtained that determines whether it is 
"fair means" or "improper means". Assuming the burden of negativing 
any cause of action, the following have been held improper means of ob¬ 
taining information. 

TRESPASS 

j No trespass was committed while photographing the "new construc¬ 
tion" because at all times the airplane and camera were in the public 
[airspace. No longer does ownership of the land extend to the periphcr/ 
c ; the universe; this ancient doctrine was abolished by the United Stateb 
5 . re me Court in United States v. Causby , 328 U. S. 256, 66 S. Ct. 10b2 
op - Ed. 1206 (1946). There navigable airspace (defined as airspace 

above the minimum safe altitudes of flight) was held to be a public high¬ 
ly. The navigable airspace which Congress has placed in the public 
domain is "airspace above the minimum safe altitudes of flight prescribed 

by the Civil Aeronautics Authority. " 49 U• S. _ C _ . §180. 

All of the witnesses agree that the flight was at least 500 feet above 

obstacles and that the radius was more than 500 feet from the structures 

in question. Thus, all agree that the flight was in the public domain or 

public highway of the air. The Civil Aeronautics Authority in its general 

operating and flight rules has prescribed "minimum safe altitudes" in 

§91.79 which reads: 
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■■(c) Over other t ha n congestedareas ■ An altitude of 

500 feet above the surface, except over open water or 

sparsely populated areas. In that case, the aircraft 

may not be operated closer than SOO feet to any person, 

vessel, vehicle, or structure." (The entire section is 
Appendix A to this brief.) 

I " ore I s n0 ev idence of any danger or harrassment occasioned to 
persons or structures below. United States v, Causbv , supra, is the 
.strongest possible authority that there was no trespass committed in 
obtaining the aerial photographs. There is no distinction between that 
case anc. the instant one merely because a damera was used in the air¬ 
plane. 


BREACH OF RIGHT OF PRIVACY 


This Court in McCullagh v. Houston Chronicle Publishing Co ., 
y . 2d 4 (5th Cir. 1954), following Milner v. Red River Valley Pub. Co. , 
I .c. , 249 S.W. 2d 227 (Dallas 1952), held that Texas does not recognize 


a cause of action for breach of a "right of privacy . 

"The right of privacy as such not being recognized under 
the common law, as it existed when we adopted it, and 
our Legislature not having given such right by statute, no 
recovery can be had in Texas under the facts in this record. 

It may be noted that our Legislature has given a limited 
right of action under our libel statute, Art. 5430, V.T.S., 
for the publication of written or printed statements which 
blacken 'the memory of the dead.'" (at p. 229) 

Furthermore the courts have universally held that a corporation does 
not have a cause of action for invasion of privacy since the action is 
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designed to protect feelings and sensibilities of human beings. Oasis 
Nite_Cl ub t Inc. v. Diebold , 261 F. Supp. 173 (D.C. Md. 1966). Ass'n . 
^preserv ation of Freedom o f Choice, Inc, v. Nation Co ., 35 Misc. 2d 
42 , 228 N. Y. S. 2d 62 8; Assoc, for Preservation of Freedom of Choice, 

Tnr. v. Emergency Civil Liberties Committee . 37 Misc. 2d 599, 236 N.Y.S. 

2 d 216. 


BREACH OF CONFIDENTIAL RELATIONSHIP 
The cases on "trade secrets" almost universally turn upon breach of 
tr 3t 0 r breach of confidential relationship. Speedry Chemical Products , 
•nr. v. Carter's Ink Company, 306 F. 2d 328 (2nd Cir. 1962) [contention 
defendant breached confidential relationship]; K & G Tool & Service Co. , 

. & Gt Fishing Tool Service, et al, 158 Tex. 594, 314 S. W. 

782 (1958) [plaintiff and defendant had both a contractual and confi¬ 


dential relationship]. 

At the same time Texas recognizes the converse, that the acquisition 
of information which is not acquired during the course of a confidential 


relationship, is not actionable. Furr _s 



UnitpH Specialty Adver- 


using Co.. 338 S. W. 2d 762 (El Paso 1960, e. ref'd. n.r.e.). 


There was no 


relationship whatsoever between Dupont and Christopher 

. j t-uorp winq anv violation of a relationship, 
Dupont itself has not contended there was a y 


whether confidential or otherwise. 
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ILLEGALITY 


The tort of interference with busine^ ro i,n 

1 business relations by acquisition of 


trade secrets" is founded in the illegality of the 


acquisition. Thus 


the obtaining of "trade secrets" by theft, wire tapping or espionage may 
be actionable. See 86 C_ J.S ., Torts §48 at page 972; Prosser on Torts , 
Chapter 23, Economic Relations, page 752; Restatement of Torts, Division 
g # interference with Business Relations, §757. 

Neither Dupont's complaint, proof nor brief has ever alleged any 
tne ft, bribery or other breach of criminal law. 


FRAUDULENT CONDUCT 


The obtaining of information by a deliberate scheme to deceive or 

te ji through fraudulent conduct is actionable. A typical case is 

' -- ” 135 F. Supp. 342 

(E.D. La. 1955). 



Nowhere in the complaint, proof or brief has Dupont claimed such 


conduct on 


no deception whatsoever as 


the part of the Christophers. To the contrary, there has been 
n whatsoever as is established by Dupont's own affidavit. 


Christophers have made no se 
taking the photographs in question 


rinNCLUSION 

secret of their conduct and freely admit 


and have furnished the evidence thereof 
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For the purpose of 


s may contain "trade 


pupont in the form of the photographs themselves. 
this appeal they have not denied that the photograph 

secrets". The facts are developed to the fullest practical extent and the 
issue is solely whether aerial photography constitutes an illegal appropri¬ 
ation of "trade secrets”. 

v only conduct relied upon by Dupont as "improper means" is the 


^ s e of t ie public airspace for aerial photography. Christopher submits 


that use of the public airspace is a basic right guaranteed him under the 


aw as a citizen. It is respectfully submitted, that under the evidence, 

QC 3 -natter of law, the trial court erred in holding plaintiff stated a cause 
3C tion and in ordering Christophers to disclose the name of their client. 
Christophers respectfully pray that the order of the trial court be reversed 
with instructions to grant their motion for summary judgment and for such 
other relief in the premises as they may be justly entitled to receive. 


Respectfully submitted, 
ORGAIN, BELL & TUCKER 

Beaumont Savings Building 
Beaumont, Texas 77701 



CERTIFICATE OF SERVICE 


Two copies of the foregoing brief of Defendants-Appellants, Rolfe 
( ristopher and Gary Christopher, were served upon Mr. Robert Q. Keith, 
]v haffy, Weber, Keith & Gonsoulln, 1400 San Jacinto Building, Beaumont 
T xas 77701, attorneys for Plaintiff-Appellee, Dupont, by mailing copies 
t 53 id address on the 23rd day of October, 1969. 
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APPENDIX A 


GENERAL OPERATING AND FLIGHT RULES 


”§91.79 Minimum safe altitudes; general. 

Except when necessary for takeoff or landing, 
no person may operate an aircraft below the follow¬ 
ing altitudes; 

(a) Anywhere . An altitude allowing, if a power 
unit fails, an emergency landing without undue 
hazard to persons or property on the surface. 

(b) Over congested areas. Over any congested 
area of a city, town, or settlement, or over any open 
air assembly of persons, an altitude of 1,000 feet 
above the highest obstacle within a horizontal radius 

of 2,000 feet of the aircraft. 


(c) Over other than congested areas . An altitude 
of 500 feet above the surface, except over open water 
or sparsely populated areas. In that case, the 
aircraft may not be operated closer than 500 feet to 
any person, vessel, vehicle, or structure. 

(d) Helicopters . Helicopters may be operated at 
less than the minimums prescribed in paragraph (b) or 
(c) of this section if the operation is conducted with¬ 
out hazard to persons or property on the surface. In 
addition, each person operating a helicopter shall 
comply with routes or altitudes specifically prescribed 
for helicopters by the Administrator." 
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IN THE 


UNITED STATES COURT OF APPEALS 

FOR THE FIFTH CIRCUIT 

* * * * 

NO. 28254 

* * * * 

E • 1 • duPONT deNEMOURS & COMPANY, INC., 

Plaintiff-Appellee, 


versus 

ROLFE CHRISTOPHER, ET AL 

Defendants-Appellants. 


★ * ★ ★ 

BRIEF FOR APPELLEE 
TO THE HONORABLE COURT OF APPEALS: 

STATEMENT OF ISSUES PRESENTED FOR REVIEW 

1. Whether the trial court correctly denied 
defendants' motion for summary judgment 
because: 

a. the pleadings state a cause of action; 

b. the proof reflects a genuine issue of 
material fact, i.e., "under the circum 
stances is aerial photography an im¬ 
proper means of acquiring duPont's 
trade secrets"; 

c. discovery is incomplete. 
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2. Is aerial photography an "improper means" 
of acquiring a trade secret: 

a. By Christopher; 

h. By Christopher's principal. 

3. Does Christopher's publication or disclosure 
of the trade secret give rise to a cause of 
action, independent of the method of acqui¬ 
sition . 

4. Whether the District Court abused its dis¬ 
cretion in compelling defendants to disclose 
upon oral deposition the "identity and 
location" of the person who hired them and 
to whom they delivered the photographs in 

question• 

STATEMENT OF THE CASE 

—r —-^—a * -1 f m _ j m m m i # i m 0 — a 

Appellee does not accept as accurate Appellants' 
"Statement of the Case" found upon pages 3 to 6 of their Brief. 

This lawsuit arises out of the acquisition and pub¬ 
lication of duPont's trade secrets relating to the manufacture 
of Methanol. (A. 1) . This is an interlocutory appeal from an 
order directing further discovery and denying summary judgment. 

(A. 224). 


The Christophers are commercial photographers. (A. 22). 
Du Pont had under construction a facility for the manufacture 
of Methanol, which embodies numerous "trade secrets" developed 
through extensive research (A. 219—223); a fact the Christophers 
do not contest, as conceded in their Brief, Page 13. 

Because of duPont's care in protecting them, these 
secrets could only be discovered by aerial photographs taken 
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during construction (A* 219-223). So, acting for an undis¬ 
closed principal, the Christophers engaged an airplane and 

i leu over duPont's plant site, photographing the area under 
construction (A. 23, 24, 140). 

The Christophers contend they were within the 
public airspace" at the time of their photography mission, 
lence, were not employing "improper means" to appropriate 
L - ,e information sought. (Appellants' Brief, Page 2). 

The evidence is conflicting as to whether or not 
they were even above the minimum prescribed altitudes at the 
time of the flight. They offer a general affidavit asserting 
the conclusion that they were. (A. 212-215) • Du Pont counters 
with proof of the congestion (more than 1000 people working 
in a chemical plant upon 540 acres) and that they were vio¬ 
lating the minimum altitude limitations by flying at 500 feet. 

(A. 221-223). 

As the pilot said, 'If the area was congested I 
violated Regulation 91.79(b) of the General Operating and 
Flight Rules of the FAA'. (A. 209). 

Furthermore, the duPont plant site is within a five 
mile radius of the Jefferson County airport (A. 206-207), and 

jj 

within the "airport traffic area" (A. 210). Yet, there is 


1/ "Airport traffic area" means, * * * that airspace within 

a horizontal radius of 5 statute miles from the geographical 
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nothing other than hearsay testimony that permission for 

this flight had been granted by the Tower Control at Jefferson 

- 2 / 

County Airport (A. 193-194). Title 14, Chapter 1, Sec. 1.1, 
and Sec. 91.85, Code of Federal Regulations, prohibits such 
flight as made by Christopher without prior permission of "air 
traffic control." See Appendix hereto. 

Whether the photographs were or were not taken from 
within the public airspace is subject to resolution upon 

final trial. 

However, the proof is plain: 

The Christophers were engaged to take aerial photo¬ 
graphs of new construction at duPont's plant site (A. 60-61)y 
the information sought could be obtained from no other source 
than flying over the plant site (A. 115; 90-94) ; before the 
mission over its construction site was complete, duPont was 
attempting to learn for whom and why the pictures were being 
made (A. 38-43); Christopher nevertheless declined to disclose 
the name of his principal (A. 43) and delivered the photographs 

to him (A. 43); the photo graphs contain information in the 

1/Cont'd. 

center of any airport at which a control tower is operating, 
extending from the surface up to but not including 2000 feet 
above the surface. Title 14, Chp. 1, Sec. 1.1, CFR. 

2/ Christophers offer only hearsay proof of permission. This 
issue is still unresolved because all discovery proceedings 
have been stayed by the trial court pending this appeal. 

(A. 224-225). 
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nature of "trade secrets" of a value of multiple hundreds 

of thousands of dollars, (a. 219-223). 

Christopher has taken duPont secrets, converted 
them to his own use and sold them for a profit. (A» 77-78)• 
Neither he nor his principal could obtain the information 
sought from a public highway, nor by rail nor ship. The 
interrelation of parts in the process could not be divined 
irom the ground; and after construction is complete, much of 
the data contained in the photographs will be hidden, even 
from aerial view, by other parts of the apparatus (A. 91-94; 
222-223). 

Christopher has declined to disclose for whom he 
took the photographs, or to whom he delivered them. (A. 96-97; 
94; 78), simply because the principal does not want his iden¬ 
tity disclosed (A. 94)• 

The record is still silent as to the use to which 

the photographs have been put. We do know: 

[1] Christopher refused to answer the inquiry as to 
whether the principal was an individual or an employee of a 

major manufacturing firm • (A. 53; 62); 

[2] Christopher does not know how many photographs 

were taken or delivered to his principal. (A. 25); 

[3] The photographs were in the hands of the 

principal for two or three days (A. 29; 31); 

-5- 


14] it takes only 15 to 20 minutes to make a 
clean reproduction of these photographic prints (A. 146); and 

[5] The man who hired Christopher to take the 
photographs also is bearing the expense of this litigation. 

(A. 94-95). Christopher refused to identify him, but testified: 

"Q. Why don't you want to answer the question, 

Rolfe ? 

"A. My client doesn't want me to reveal it. 

"Q. Is that the only reason, he doesn't want 

you to reveal his identity? 

"A. Yes, sir. 

"Q. You have no other reason whatsoever? 

"A. No other reason." (A. 52) 

★ * * * 

"Q. I come back to the question again, other 

than, or besides the fact that your client 
does not want his name disclosed, you 
have no reason for not doing so? 

"A. No, sir. 

"Q. And if he would authorize it you would 

give it in a minute? 

"A. Yes, sir." (A. 94). 

Pursuant to Rule 26(b), F.R.C.P., the trial court 
ordered the identity and location of the principal disclosed. 

(A. 224) . From this and the denial of summary judgment 
defendants have perfected this interlocutory appeal. 
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ARGUMEN T 


Diversity of citizenship is the foundation of 
jurisdiction in this case. (A. 1). Under Texas law, one who 
has a secret process or formula has a property right therein 
which will be protected as against those who attempt to apply 
the secret to their own use. Brown v. Fowler , 316 S.W. 2d 111, 
115 (Tex.Civ.App., 1958; Ref. NRE) . 

In Texas: 

" * * *the undoubted tendency of the law has 
been to recognize and enforce higher standards of 
commercial morality in the business world." Hyde 
Corp . v. Huffines , 314 S.W. 2d 763, 773 (Tex. Sup., 

1958). 


In Texas; 

"* * trade secret may be a discovery rather 
than an invention, and may result from industry or 
application, or may be fortuitous. It may be any 
secret of a party important to his interest. * * * 

The fact that it may be discovered by fair means 
does not deprive the owner of his right to protec¬ 
tion from one who secures the knowledge by unfair 
means. The question is not, 'How could he have 
secured the knowledge? 1 but. How did he? Brovvn 
v. Fowler , 316 S.W. 2d 111, 114 (Tex.Civ.App., 1958; 

Ref. NRE) 

Tne essence of the inquiry is stated in the Restate- 


ment of Torts , Sec. 759; 

"^759. Procuring Information by Improper Means 


"One who, for the 


advancing a 


rival business interest, procures by improper 
means information about another's business is 
liable to the other for the harm caused by his 
possession, disclosure or use of the information 

(Emphasis Supplied) 



7 











Improper Means" are characterized by the Restate- 
merit Comments tors in Qenersl ss • 

* * *means which fall below the generally 

accepted standards of commercial morality and 
reasonable conduct." Comment (f), to Clause (a), 

Section 757, Restatement of Torts . 

May aerial photography be an improper means of 
appropriating trade secrets? This is the ultimate legal 
question in the case. This is the issue the jury must 

_3/ 

ultimately determine. The test will be that articulated by 
Judge J. Skelly Wright in Seismograph Service Corp. v. Offshore 
Raydist , 135 F. Supp. 342, 354 (E.D., La., 1955), when he said: 

"* * *Courts are insisting on increasingly 
higher standards of commercial integrity. * * * 

Now business information or trade secrets, not 

rising to the stature of invention, are protected. 

* * * 


" Even where it cannot be said that the 
parties stand in confidential relations, im¬ 
proper acquisition of another's business informa¬ 
tion or trade secrets subjects the perpetrator 
to liability * * *. * * *No single test can be 

applied in all cases where improper acquisition 
of business information is charged. The invent¬ 
iveness of the devious mind staggers the imagina¬ 
tion. It is simply the difference between right 
and wrong, honesty and dishonesty, which is the 
touchstone in an issue of this kind." 

Du Pont has expended hundreds of thousands of dollars 
to develop the process which defendants and their undisclosed 


3 J Since defendants have not filed Answer in this case, no 
jury demand has been made. 
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principal have schemed to acquire. (A. 219-223). Whether to 

__ 4 / 5 / 

prevent unjust enrichment or the fruits of "intrust this 


Court must not permit the wrongdoer to profit at the hands 


of his victim 


Christopher could not go upon duPont property and 


appropriate the plans and drawings of this Methanol unit, 
fh r this would constitute a trespass and theft. So too, if 
he were to obtain such plans from a disloyal duPont employee. 
Cf. U.S. v. Lester , 282 F2d 750 (3rd. Cir., 1960). 


Merely because they did not walk upon duPont's land. 


but by electronic or photographic means the same secret was 
surreptitiously expropriated, does not insulate "the perpetrator 

from liability." 


As the Court of Appeals for the District of Columbia 


said in Drew Pearson v. Thomas J. Dodd , 410 F2d 701 (CA, D.C., 
1969), cert, den'd. June 9, 1969,_U.S._, 23 L.Ed.2d 46o: 

"Just as the Fourth Amendment has expanded 
to protect citizens from government intrusions 
where intrusion is not reasonably expected, so 
should tort law protect citizens from other 



property . The common law, like the Fourth 
Amendment, should 'protect people, not places'. 

(Emphasis Supplied) 
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Meier Glass Co. v. P 

264, 268 (W.D., Penn., 1951). 



95 F.Supp. 


Privacy, 48 Calif. L.Rev. 383, 389-392 (1960). 
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The 


_§/ 

This is an area undergoing rapid social change, 
law will adapt itself to the technological changes. A 


standard of conduct will persist whether the wrongful acqui¬ 


sition and appropriation stems from a physical trespass 


or a 


photographic excursion. 


Without citation of authority Christophers claim 


a "Constitutional right to use the public 



for aerial 


photography." (Brief, page 6) 


They cite a repealed Statute (40 u.S.C. ,1B0, Brie^, 
page 9), and erroneously contend, "all agree that the flight 


was in the public domain or public highway of the air. 


II 


(Brief, page 9) . 

First, they confuse a "right to transit" described 
by U.S. v. Causby , 328 U.S. 256, 66 S.Ct. 1062, 90 L.Ed. 1206 

(1946), and defined by Congress. 49 U.S.C. 1304. 

Second, they ignore that even the right to transit 

is circumscribed so that, dependent on circumstances, flight 

is prohibited below 2000, 1000 or 500 feet. 

Third, contrary to their assertion that "all agree": 

[1] one witness says the flight was at 500 feet 

(A. 221) over duPont's plant site, which contains towers of 


6/ cf. The New York Times Magazine , Section 6, June 8, 1969, 
"The Bugged Society", page 22; 14 UCLA Law Rev. 911, 
"Industrial Espionage: Piracy of Secret Scientific and 
Technical Information"; 9 The practical Lawyer 87, "Some 
Legal Aspects of Industrial Espionage." 
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100 to 300 feet in height (A. 139), and a thousand people 
working (A. 223). 

[2] another witness estimates the flight at 800 

feet (A. 196), although there is no record of altitude (A. 1^1)7 

[3] while the pilot would opine the area was not 
congested he acknowledges flying over the plant site (A. 201- 

202) where there were parked "literally hundreds" of automo¬ 
biles. (A. 203) . 

Even if navigable airspace is something of a 
neutral zone of industrial warfare, there exists in this case 
a real fact question as to whether the aircraft was in a 
permissible zone of transit when the photos were made. 

In this case the jury must determine whether Christopher 
and his principal employed improper means to acquire the secrets 
of duPont. Subsidiary thereto are the fact issues of whether 

Jj 

the aircraft was or was not in the"public airspace", and the 
damage sustained by duPont from this acquisition. 


7/ in U.S. v. Causby , 328 U.S. 256, 66 S.Ct. 1062, 90 L.Ed. 
1206 (1946) it is noteworthy that the public airspace 
was described as a "public highway", not as a perch or 
haven for the surreptitious appropriation of trade secrets. 
The Court will note that while there is defined navigable 
airspace (49 U.S.C. 1301), the Congressional declaration 
enunciates for United States citizens only a "public right 
of freedom of transit" therein. 49 U.S.C. 1304. Nowhere 
do the Christophers even contend they are immune from 
liability because they were in transit? nor is there proof 
they are United States citizens. 
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By the application of any reasonable standard of 
business morality the means employed to ferret dupont's secret 

was improper. A cause of action exists, not only against the 
photographer, but against the principal who originated the 
idea, employed the photographer, studied (or had within his 
possession for study) the photographs, and financed this law¬ 
suit to preserve his anonymity (A. 94-95). 

Du Pont has by verified petition brought suit seeking 
money damages and injunctive relief against further disclosure. 
Rule 26(b), F.R.C «P. , specifically provides the deponent may 
be interrogated about "the identity and location of persons 
having knowledge of relevant facts." 

Certainly the person who employed the photographer, 
and to whom the pictures were delivered has knowledge of 
relevant facts relating to: (a) what was done with the photo¬ 
graphs while he had them and before they were returned to 
Christopher; (b) were copies made; (c) to whom were copies 
delivered; (d) why were the photographs taken; (e) was there 
any person involved in sponsoring this photography mission; 

(f) who examined the pictures; (g) were enlargements made; 

(h) were measurements taken of certain items shown in the photos; 

(i) to whom was information given based on the pictures; 

(j) what information was given to others; and (k) were all 
photos returned to Christopher. 
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Manifestly it is within the power of the District 
Court to compel the disclosure sought by duPont; the informa¬ 
tion sought is directly relevant; and it is no answer to say, 
as did Christopher, that this Court should grant the appeal 
because of the importance of confidence to his business and 
his client s demand that his identity not be disclosed." 

[Christopher's Petition to this Court, Page 9] 

This last argument was met and answered very recently 
o\ the Court of Appeals for the Third Circuit involving a 
n n-party witness answering certain discovery interrogatories; 

"Every interlocutory order involves, to 
some degree, a potential loss. That risk, 
however, must be balanced against the need for 
efficient federal judicial administration as 
evidenced by the Congressional prohibition of 
piecemeal appellate litigation. To accept the 
appellant's view is to invite the innundation 
of appellate dockets with what have heretofore 
been regarded as non-appealable matters, it 
would constitute the courts of appeals as 
second stage motion courts reviewing pretrial 
applications of all non-party witnesses alleging 
some damage because of the litigation." Borden 
Co. v. Sylk , (3rd. Cir., May 13, 1969, No. 17,592) 

It is essential to an ultimate determination of this 
lawsuit to settle first the myriad of factual questions raised 

by the cited decisions. 

With deference to this Court's admonition that "We 

do not believe it does any good to echo epithets uttered by 

_§/ 

others that §1292(b) is to be 'sparingly applied'* * *", we 


8/ Tokio Marine & Fire Ins. Co. v. Aetna Cas, & Surety Co. . 
322 F2d 113, 115 (5th. Cir., 1963) 
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must refer to virtually the 


only decision directly in point. 


~i-ty Elec, C o-op. v. A, B, Chance , 313 F2d 431, 434 

(2nd cir., 1963) involved a discovery order in the electrical 

anti-trust cases. There the circuit denied the §1292(b) 
appeal, stating: 


Questions of this sort, involving the dis¬ 
cretion of the judge in conducting pre-trial dis¬ 
covery proceedings should not be reviewed by an 
appellate court at this stage of a litigation 

except where there has been a manifest abuse of 
discretion -" 

Defendants do not even contend the District Court 


abused its discretion in compelling discovery. 


CONCLUSION 

This is a matter of grave import to the business and 
scientific community. The District Court was mindful that the 
summary judgment rule "should be invoked cautiously to the 
end that parties may always be afforded a trial when there is 
a bona fide dispute of fact between them." Diplomat Electric . 
Inc , v. we sting ho use Elec. Supply Co., 378 F2d 377, 386 (C.A. 5 

1967) . 

The trial court correctly directed disclosure of 
the principal and denied summary judgment. His order should 

be affirmed. 

Respectfully submitted, 

WILLIAM E. KIRK, JR. 

Wilmington, Delaware, 19898 




MEHAFFY, WEBER, KEITH 
Beaumont, Texas, 77701 


GONSOULIN 


Attorneys for Appellee 


ROBERT Q. KEITH, Of counsel 
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CERTIFICATE OF SERVICE 


A true copy of the above and foregoing Brief was 
hand delivered to Mr. David J. Kreager, counsel of record 
for the Appellants at the address shown upon the pleadings 
herein, upon the 24th day of November, 1969. 



ROBERT Q. KEITH 
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APPENDIX 


Title 14, chp. i f s ec. 1.1. C.F.R. : 

Airport traffic area' means,unless otherwise 

lca ^ly designated in Part 93, that airspace 
within a horizontal radius of 5 statute miles 

rom the geographical center of any airport at 

w lc ^ a con trol tower is operating extending from 

the surface up to, but not including, 2,000 feet 
above the surface." 

Title 14, Chp. 1, Sec, 91.79, C.F.R. : 

§91.79 Minimum safe altitudes; general. 

"Except when necessary for takeoff or landing, 

no person may operate an aircraft below the follow¬ 
ing altitudes; 

"(a) Anywhere. An altitude allowing, if a 
power unit fails, an emergency landing without 
undue hazard to persons or property on the surface. 

"(b) Over congested areas. Over any congested 
area of a city, town, or settlement, or over any 
open air assembly of persons, an altitude of 1,000 
feet above the highest obstacle within a horizontal 
radius of 2,000 feet of the aircraft. 

"(c) Over other than congested areas. An 
altitude of 500 feet above the surface, except 
over open water or sparsely populated areas, in 
that case, the aircraft may not be operated closer 
than 500 feet to any person, vessel, vehicle, or 
structure." 

Title 14, Chp. 1, Sec. 91.85, C.F.R. : 

"j91.85 Operating on or in the vicinity 

of an airport; general rules. 

"(a) Unless otherwise required by Part 93 of 
this chapter, each person operating an aircraft on 
or in the vicinity of an airport shall comply with 
the requirements of this section and of §§91.87 and 
91.89. 


a 








"(b) Unless otherwise authorized or required 
by ATC, no person may operate an aircraft within 
an airport traffic area except for the purpose of 
landing at or taking off from, an airport within 
that area. ATC authorizations may be given as 
individual approval of specific operations or may 
be contained in written agreements between airport 
users and the tower concerned.' 1 


b. 
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IN THE 

UNITED STATES COURT OF APPEALS 

FIFTH CIRCUIT 


V CTLJ L " 
No. * 


E. I. duPONT deNEMOURS & COMPANY, INC., 

Plaintiff-Appellee 


vs 

ROLFE CHRISTOPHER, ET AL, 

Defendants-Appe Hants 


AFEj J^ATIPX FOR LEAVE TO TAKE INTERLOCUTORY APPEAL 


Pursuant to 28 U.S.C. §1292(b), Rolfe Christopher and Gary 
Chris top .■'.er, i^e.encants, apply for leave to take an appeal to this Court 
from interlocutory orders of the United States District Court for the Eastern 
District of Texas, Beaumont Division, entered June 5, 1969, in this action. 


STATEMENT OF FACTS 

Appellants (Defendants hereinafter called Christophers), commer¬ 
cial photographers, photographed Appellee’s (Plaintiff’s hereinafter called 





















DuPont) "Methanol" plant from the air March 19, 1969. March 28, 1969 
DuPont sued Christophers demanding 

(1) That Defendants be temporarily restrained and perma¬ 
nently enjoined from taking further photographs without 
the permission of DuPont; 

(2) That Defendants be temporarily restrained and perma¬ 
nently enjoined from distributing the photographs taken 
March 19th; 

(3) That Defendants be temporarily restrained and perma¬ 
nently enjoined from delivering the negatives to anyone 
other than DuPont; 

(4) That Defendants be mandatorily enjoined and directed 
to deliver all negatives and prints taken March 19th to 
DuPont; 

(5) That DuPont recover judgment against Christopher for 
all damages sustained as a result of the photographs taken 
March 19th. 

♦ 

Christopher attacked DuPont's suit by the following: 

(1) Motion to Dismiss for lack of jurisdiction on April 9, 
1969, because there was no factual allegation as to the 
amount of damage and no allegation showing that the 
Plaintiff had been damaged in an amount within the 
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jurisdiction of the Court. 

(2) Motion to Dismiss for failure to state a claim upon 
which relief could be granted, the primary ground of said 
motion being that the complaint failed to state a cause 
of action upon which relief could be granted because it 
stated no fact establishing any unlawful conduct on the 
part of the Defendant, and Plaintiff has no "right of 
privacy" to prevent photographing from the air. 

(3) Motion for Summary Judgment. Under the undisputed 
evidence consisting of affidavits and depositions, the 

% 

Defendants breached no law, statutory or common law, 
and violated no regulation, ordinance, rule or duty. 

DuPont does not have any "right of privacy" which pre¬ 
vents photographing from the air; therefore, it states no 
cause of action for photographing its so-called trade secret. 

The Trial Court entered its restraining order April 17, 1969 en¬ 
joining Defendants, as well as all persons, firms or corporations to whom 
said photographs or negatives had been delivered, circulated or shown. 
Said restraining order was served and returned to the Court under oath 
decreeing that each person who had received said photograph had been so 
served. 
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Christophers delivered said photographs and negatives to DuPont's 
attorneys April 17, 1969. 

June 5, l%9, the United States District Court in and for the 
Eastern District of Texas entered its order overruling Christophers' motions, 
and sustained TuPont’s motion to compel Christophers to give the identity 
and location cf the person, firm or corporation who employed them to take 

said photographs. 

Contemporaneously in this order, the United States District Court 
held that the orcer involved a controlling question of law, as to which there 

is substantial ground for difference of opinion, and that an immediate appeal 

§ 

frotr. the order would materially advance the ultimate termination of this liti- 
gatic.n. Furtner proceedings, including requirement of Christopher to identify 
his client, were stayed pending the outcome of this application. 


ORDER INVOLVED 

The order sought to be appealed was entered June 5, 1969, and 
is attached as Appendix A. 

CONTROLLING QUESTION OF IAW INVOLVED 

The controlling question of law is whether Christophers have a 
right to photograph DuPont's "Methanol" plant from the public air space. 









SUBSTANTIAL DIFFERENCE OF OPINION EXIST S 

The Trial Judge, recognizing the lack of direct legal authority and 
the importance of the legal question to the parties, authorized this appllca 
tion. The question, whether Christopher has the right to make aerial n ioto 
graphs of DuPont's "trade secrets" presents this Court with a unique decision 
between two conflicting rights. The right of Christopher to use the public 
air space as opposed to the right of DuPont to protect its trade secreto. T 
are substantial interests involved as well as a substantial difference as to 

what the law is or should be. 

No one could question Christophers' right to fly over the "Methanol 
plant under the same circumstances and learn what he might by visual obser¬ 
vation. The uniqueness of the legal point is presented by Christophers 
contention that he has the right to use the public air space for his photography 
business, the distinction being that the eye is supplemented by camera lens 
and the observation is preserved in a photograph. DuPont admits it had 
camouflaged the structures in question so that photographs taken from the ad¬ 
joining highway, river and overpass would have been misleading. We can 
only assume it neglected to camouflage the installation from the air. 

The question would be the same whether the photograph was taken 

from a public highway,as it is when taken from the public air space. The 
United States Supreme Court abolished the ancient common law doctrine, that 
ownership of the land extended to the periphery of the universe. Navigable 
air space (defined as air space above the minimum safe altitudes of flight) 
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Is a public highway. United States vs. Cwush y. 328 U.S. 256, 66 S. Ct. 

1062, 90 L. Ed. 1206 (1946). The navigable air space which Congress has 
placed In the public domain Is "air space above the minimum safe altitudes 
of flight prescribed by the Civil Aeronautics Authority." 49 U.S, C. , §180. 

There was no trespass or violation of law by Christopher while 

photographing the DuPont installation. Of course, he merely hired a private 

pilot to fly a general pattern (the pilot’s deposition is of record). DuPont's 

own employee witness, by affidavit, describes the flight as being at least 

500 feet in altitude; all of the other witnesses, by deposition, place the flight 

between 500-1500 feet in altitude. Thus, all agree that the flight was in the 

public domain or public highway of the air. The Civil Aeronautics Authority 

in its general operating and flight rules has prescribed "minimum safe altitudes" 

in $91*79 (the entii section is Appendix B.) The applicable portion reads: 

" (c) Over other than congested areas. An altitude 
of 500 feet above the surface, except over open 
water or sparsely populated areas. In that case, 
the aircraft may not be operated closer than 500 
feet to any person, vessel, vehicle, or structure." 

There is substantial difference of opinion whether DuPont has a 
cause of action against Christopher, the photographer. If DuPont's pleadings 
are distilled, DuPont contends Christopher violated their "right of privacy". 

There is no such "right of privacy" recognized in Texas. Their contention 
that the "Methanol" plant was a "trade secret" adds nothing. The present 
state of the law on "trade secrets" limits the cause of action to trade secrets 
obtained in an improper manner such as by breach of trust, breach of confidential 
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relationship or acquisition by theft. 

This Court in McCullagh v. Houston Chronicle Publishing Co. , 

211 F. 2d 4 (5th Cir. 1954), following Milner v. Red River Valley Pub. Co. , 

— c ‘ r 249 S.W . 2d, 227 (Dallas, 1952), held that Texas does not recognize 
a cause of action for breach of a "right of privacy". 

The tort of interference with business relations by acquisition of 
trade secrets is founded in the illegality of the acquisition. See 86 C.I.S . , 
Torts §4S at page 972; Prosser on Torts , Chapter 23, Economic Relations, 
pace 752; Rc-statement of Torts , Division 9, Interference with Business Re¬ 
lations, §757. The cases universally turn upon breach of trust or breach of 
confidential relationship. Speedry Chemical Products, Inc, v. Carter's Ink 
Company, 306 F. 2d, 328 (2nd Cir. 1962) [contention defendant breached 
confidential relationship]; K & G Oil Tool & Service Co., Inc, vs. G. & G . 
Fishing Tool Service, et al , 158 Tex. 594, 314 S. W. 2d 782 (1958) [plaintiff 
and defendant had both a contractual and confidential relationship]; Furr’s , 

Inc, v. United Specialty Advertising Company , 338 S.W. 2d 762 (El Paso, 

1960, e. ref'd n.r.e.) [reversed because appellant did not acquire information 

in the course of confidential relationship.] 

There was no relationship whatsoever between DuPont and Christopher. 

Certainly there was no contractual or confidential relationship. There was no 

illegality, theft, or other improper means used. 






































Assuming that DuPont had a trade secret observable from the air # 
the discoverer of such secret has no exclusive right against those who ac¬ 
quire a knowledge of it lawfully without a breach of contract or confidential 
relationship. The complaint does not state a cause of action merely because 

the secret was observed from the air, nor because it was recorded by photogra¬ 
phy. 

There is no evidence that at any time the flight, resulting in the 
photographs, was not in the public air space; i.e., that portion permitted 
for private flight by the rules of the Civil Aeronautics Authjrity. It is ad¬ 
mitted by all that much of the circular flight during which the photographs 
were taken was over non-DuPont property consisting of pasture land and a 
river. The flight path over the DuPont property was over a parking lot. Thus 
photographs were taken under the same circumstance as if they had been taken 
from a public highway; only in this instance it is contended by DuPont that 
they show more detail. Christopher contends he was exercising his legal 
right to the use of the air space and the instrumentality of photography should 

not decrease his right. 

AN IMMEDIATE APPEAL WILL MATERIALLY EXPEDITE THE LITIGATION 

The granting of this appeal will avoid bringing the same question 
to this Court immediately by writ of habeas corpus. The District Court 
ordered Christophers to disclose the identity and location of their client. 
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order is stayed pending the present application. Christopher surrendered 
the fruits of the April 17 flight and submitted himself to deposition April 22. 

At that time he refused to identify his client. This application permits the 
Court to expedite this entire litigation, without pressing the point to the more 
drastic and time consuming solution of contempt with appeal by habeas corpus. 

DuPont s primary motive is to discover the identity and location 
of the party employing Christopher. This information is material only if 
DuPont has a cause of action. Christopher, because of the importance of 
confidence to his business and his client's demand that his identity not be 
disclosed, must of necessity preserve his business reputation by permitting 
himself to be found in contempt and presenting the question to the Court by 
haneas corpus. The Trial Court felt that the matter could be laid to rest by 
the present appeal and the parties would be saved the expense and consump¬ 
tion of time in protracting the present litigation. 

Obviously if DuPont does not have a cause of action, Christopher 
should not be restrained from practicing this portion of his livelihood and his 
business should not be jeopardized. As he testified, a large portion of his 
work is for attorneys and industries who require that his services be handled 
on a confidential basis. If a cause of action is stated, Christopher, whose 
role is admitted and undisputed, can be relieved of his concern about contempt 
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and enter negotiations to relieve himself of the expense of litigation. 

HEREFORE, Appellant Christophers pray this Court grant leave 
to perfect appeal pursuant to 28 U.S.C. §1292(b). 




Respectfully submitted, 



W/y. 



TUCKEff' 


DAVID J. KREAGER 
Beaumont Savings Building 
Beaumont, Texas 


Certificate of Service 

I, Davie J. Kreager, a member of the Bar of this Court, hereby 
oerti.y that, concurrently with the mailing of this Application to the Cleric 
o this Court, twe copies of the Application, with first class postage or»- 
pa id were mailed to Robert Q. Keith, Esq., the attorney of Record for 

ppeilee E. I. duPont deNemours & Company, Inc., at his address, San 
Jacinto Building, Beaumont, Texas. 





















APPENDIX A 


IN THE UNITED STATES DISTRICT COURT 
IN AND FOR THE EASTERN DISTRICT OF TEXAS 

BEAUMONT DIVISION 

E. I. duPONT deNEMOURS & § 

COMPANY, INC. 

VS - § CIVIL ACTION NO. 6258 

ROLFE CHRISTOPHER AND 

GARY CHRISTOPHER § 

ORDER 

BE IT REMEMBERED that on this date in the above case came on 
to be heard Defendants' Motion to Dismiss for lack of jurisdiction and Motion 
to Dismiss for failure to state a claim upon which relief can be granted; and 
Motion for Summary Judgment and Plaintiff's Motion to require answer to cer¬ 
tain questions relating to the identity of the person, firm, or corporation who 
employed Defendants. Having considered all of said Motions, together with 

affidavits and depositions on file herein, it is ORDERED as follows: 

1. Defendants’ Motion to Dismiss for lack of jurisdiction 

is overruled; 

2. Defendants’ Motion to Dismiss for failure to state a 
claim upon which relief can be granted is overruled; 

3. Defendants' Motion for Summary Judgment is overruled; 

4. Plaintiff's Motion to compel answer to questions on 
depositions relating to the identity and location of the firm, 













person or corporation who employed Defendants to take photo¬ 
graphs of Plaintiff’s Methanol Plant at its Beaumont works and 
to whom he delivered said photographs is sustained; 

5. Having made such rulings, and having considered the 
motion for Interlocutory appeal filed by Defendants, it is also 
ORDERED that the above orders of this Court involve a con¬ 
trolling question of law as to which there is substantial ground 
for difference of opinion and that an immediate appeal from the 
order will materially advance the ultimate disposition of the 
litigation here involved. 

A prompt decision by the Appellate Court at this stage would 
serve the cause of justice by accelerating the ultimate termination of this 
litigation by settlement or otherwise. 

Therefore, Defendants are GRANTED leave to file application 
for appeal to the Court of Appeals, and proceedings in this Court are stayed 
until termination thereof. 

SIGNED AND ENTERED this the 5th day of June, 1969. 

_ Joe J. Fisher _ 

JUDGE PRESIDING 









APPENDIX B 


"§91.79 Minimum safe altitudes; general. 

Except when necessary for takeoff or landing, 
no person may operate an aircraft below the follow¬ 
ing altitudes: 

(a) Anywhere . An altitude allowing, if a power 
unit fails, an emergency landing without undue haz¬ 
ard to persons or property on the surface. 

(b) Over congested area s. Over any congested 
area of a city, town, or settlement, or over any open 
air assembly of persons, an altitude of 1,000 feet 
above the highest obstacle within a horizontal radius 
of 2,000 feet of the aircraft. 

(c) Over other than congested areas. An alti¬ 
tude of 500 feet above the surface, except over open 
water cr sparsely populated areas. In that case, the 
aircraft may not be operated closer than 500 feet to 
any person, vessel, vehicle, or structure. 

(d) Helicopters . Helicopters may be operated 
at less than the minimums prescribed in paragraph 

(b) or (c) of this section if the operation is conducted 
without hazard to persons or property on the surface. 
In addition, each person operating a helicopter shall 
comply with routes or altitudes specifically prescribed 
for helicopters by the Administrator." 


























IN THE 

UNITED STATES COURT OF APPEALS 

FIFTH CIRCUIT 


28254 

Misc. 1405 






/ 


•’*r 


Or 




• it 


*0 
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E. I. duPONT deNEMOURS & COMPANY, INC., 
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IN THE 

UNITED STATES COURT OF APPEAR 

FIFTH CIRCUIT <8 2 r t 

Misc. No. M05 


ROLFE CHRISTOPHER AND GARY CHRISTOPHER, 

Defendants-Appe Hants 

vs 

E. I. duPONT deNEMOURS & COMPANY, INC., 

Plaintiff-Appellee 


REPLY TC PLAINTIFF'S ANSWER TO PETITION FOR 

INTER I OC 7TORY APPEAL 


TO THE HONORABLE COURT OF APPEALS: 

Defendants below respectfully reply to Plaintiff's answer to its 
application under §1292(b). A reply is needed to demonstrate that 
Plaintiff's legal authorities actually enhance the propriety of this 
Court granting application to appeal, for these reasons: 

1. As the sole legal issue in this matter is whether DuPont 
5 a cause of action, and since tie legal issue is uniouc. 
and undecided, granting this appeal will materially advance 



termination of the litigation. 





















2. The discovery order under Rule 37 underlines the urgency 

of granting this application. Tnere is no adequate means other¬ 
wise, to review the order while holding the parties in status quo. 
Consequently, acceptance of the application will advance termi¬ 
nation of the litigation; otherwise the litigation will be extended 
because the parties will urge the same basic legal issue, upon 
appeal from a contempt order or habeas corpus proceeding. 

3. The District Court is in error because DuPont has no cause 
of action against Defendants’ aerial photography. This is not an 
" improper means of procuring information about another's 
business. Consequently, the Court was in error when it ordered 
Christophers to disclose the names of their clients. 

GRANTING Tr-JIS A PPEAI WILL MATERIALLY ADVANCE TERMINATION 

OF THIS LITIGATION 

The issue is simple - solely a legal point - and determinative, in a 
practical sense, of the litigation. Christophers assert their right (which 
might be termed a constitutional right or freedom) as citizens to use the 
public air space for the purpose of aerial photography. DuPont asserts 
this activity constitutes unlawful appropriation of trade secrets. The 
entire litigation turns upon your legal decision whether this is "improper 
means' within the terminology of Restatement of Torts . §759. Neither 
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counsel has found where this Issue or a similar Issue has been presented 
to any court for decision in the past. 

Granting this application for appeal under §1292(b) will not only 
materially advance, it is almost certain to terminate this litigation. Ob¬ 
viously, as local photographers, Christophers cannot long withstand the 
full brunt of DuPont s litigative instinct. Christophers have one point - 
a point of honor, if you please. They insist they have not committed any 
Improper act by practicing their profession of aerial photography. This 
is a "fair means " of obtaining information. Their assertion of their right 
to obtain information by aerial photography is sufficiently important to 
them, to justify presenting this point by such means as are available, 
until an a I loritative decision has been rendered. One is inclined to 
quote Webster's argument in Trustees of Dartmouth College v. Woodward , 

17 U.S. 518, 4 Wheat 51°, 4 L. Ed. 62 9 (1819). Simply stated, either 
they have a right to use the public air space for aerial photography, and 
such is a " fair means " of learning information - or such is an " improper 
means" of obtaining such information; and therefore actionable, entitling 
Plaintiff to enjoin them and seek damages. 

We respectfully submit this is a perfect example of the type case to 
be decided under §1292(b). As DuPont infers in its answers, the "gravamen 
of this appeal is an order compelling discovery". Obviously it is the 
thrust of DuPont's litigative purpose; to compel Christophers to disclose 
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the name of their client. Christophers are under order to do so, faced 
with a probable penalty of contempt. 

This Honorable Court recently had occasion to re-examine the 
dilemma of appeal from discovery orders in Southern Railway Ccxv. 
Lanham, 408 F. 2d 348 (5th Cir. 1969); 403 F. 2d 119 (1968). Such was 
the dilemma of Christophers and the Trial Court here. The Trial Court 
protected the parties by injunction, delivery of the negatives and photo¬ 
graphs to . uPont and by staying the proceedings pending this hearing. 

If DuPont !~,as no cause of action / then Christophers should not be forced 
to jeopardize their business relationship by forceable disclosure of 
their clients names. Since the Court's order under Rule 37 is not 
directly appealable, Christophers' only remedy to test the legal issue 
(and the sole legal issue at stake) is by the drastic remedy of appealing 
a criminal contempt directly or indirectly as set forth in Hickman v. 

Taylor, 329 U. S. 495, 67 S. Ct. 385, 91 L. Ed. 457 (1947). This 
Court in Southern Railway Co. v. Lanham . noted the fallacies of the 
Hickman v. Taylor approach; however, it recognized the lack of relief 
otherwise from Rule 37. We submit §1292(b) affords relief to the dilemma. 
Surely it will save not only time but also local reputation, to present the 
legal question in a gentlemanly way by granting this application. It would 
only delay the ultimate determination, and demean the parties, to force 
them to return to this Court after a criminal contempt. 
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DuPont, in its brief, echoes the statement that §129?(b) is to be 
used only in rare instances. Christopher submits that DuPont over¬ 
looks the position taken by this Court of Appeals in the past, and sub¬ 
mits the proper attitude is that §1292(b) has a valid and worthy purpose. 
DuPont certainly slights the importance of this Court's decision, Tokio_ 
Marine & Fire Ins. Co. v. Aetna Cas. & Surety Co. , 322 F. 2d 113 
(5th Cir. 1963). If the reader continues the quotation cited in its brief, 
we find the language: "Judge . . .reads §1292(b) much too narrowly. We 
do not believe it does any good to echo epitaphs uttered by others that 
§1292(b) is to be 'sparingly applied'. . . following very practical con¬ 
siderations, we have on a number of occasions allowed interlocutory 
appeals. . . pointing out that 'each application is to be looked at then 
in the light of the underlying purpose reflected in the statute"' (at page 

115). 

Although the District Judge in Tokio Marine & Fire Ins. Co. v. Aetna 
Cas. & Surety Co .refused to certify the appeal to the Fifth Circuit, this 
Court entered a stay order. We submit the present case not only comes 
within the exact language of 12 92(b) but is almost a perfect case for the ap¬ 
plication of said section. In the present application, the Court will find 
that the District Judge did certify this appeal and has stayed proceedings 
pending your action. 
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The issue is simple - is there a cause of action for photographing 

another s premises from the public highway of the air, where it is claimed 
that trade secrets were photographed. 


PLAI NTIFF DOES MOT HAVE A CAUSK OF ACTION 

DuPont s entire brief is based upon the assumption that "improper 
means ' were used. Christopher has conceded from the first, that there 
may be a cause of action for obtaining trade secrets by "improper means". 
This generality, however, begs the ultimate question - In what way was 
aerial photography "improper means"? 

The Courts in the cases cited by DuPont (as well as the Restatement 
of Torts) recognize there is no cause of action for appropriation of trade 
secrets learned by fair means"; whereas there is a cause of action for 
obtai ng trade secrets by "improper means". This language is found on 
page 9 of their brief where DuPont cites Brown v. Fowler, 316 S.W. 2d 
111, 114; 

"The fact that it may be discovered by fair means does not de¬ 
prive the owner of his right to protection from one who secures 
the knowledge by unfair means. The question is not, 'How 
could he have secured the knowledge?' but, 'How did he?"' 

The question posed in the aforesaid case "How did he?" is answered 

readily - Christopher used aerial photography. At this point DuPont's 

complaint, its proof on summary judgment, and its answer filed in this 
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Court, fail. DuPont does no more than use the words "improper means". 
It cannot point out anything improper about using a camera - or using 
aerial photography. Christopher in his application assumed the burden 
of setting forth the possible grounds of impropriety and then demonstrated 
that none v\ere raised in this case. Such are summarized as follows: 

(1) Right of Privacy- DuPont's suit fails if it is alleging 
as "improper means" a breach of Plaintiff’s right of privacy. 

There is no such cause of action recognized in Texas. 

(2) Trespass - DuPont’s allegations and proof fail to set 
forth a cause of action if "improper means" means trespass 

or breach of the peace because at all times Christophers were 
ir. the public portion of the air space. 

(3) _8recicr. cf Relati onship - DuPont admits in its brief that 

it is not alleging violation of any relationship, confidential 
or otherwise. 

(4) Illegality - Neither DuPont's complaint, proof, or brief 
allege any theft, bribery or similar breach of the law. 

(5) Fraudulent Conduct - Plaintiff in its brief relies upon 
.Seismograph Ser vice, Corp. v. Offshore Raydist. 135 F. 

Supp. 342 (E.D. La. 1955). Judge Wright clearly bases his 
opinion upon "unclean hands and fraudulent conduct." 

Certainly after reading the opinion, one sees a deliberate 
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fraudulent scheme to steal an invention by deceptive con¬ 
duct. Nowhere has DuPont claimed similar conduct In this 

case and such Is disproved as a matter of law by DuPont's 
own affidavit. 

In summary, the only conduct relied upon by DuPont as 

"improper means" is the use of the public air space for aerial 

photography. Christopher replies that the use of the public 

air space is his basic right under the law as a citizen. He 

will continue to cling to this belief until this Court declares 
otherwise. 


CONCLUSION 

DuPont states the case must be tried on its merits. Quite obviously, 
there is nothing left to try other than damages, once this point of law is 
decided. Christophers have made no secret of their conduct and freely 
admit taking the photographs in question and have furnished the evidence 
thereof to DuPont in the form of the photographs themselves. The only 
issue is whether this is "improper means" within the language of the 
Restatement of Torts , §759. Defendants are already enjoined, and the 
only remaining issue, should this Court decide in the affirmative, is proof 
of damages. 
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Respectfully submitted, 



Beaumont Savings Building 
Beaumont, Texas 



certi'V Sit“i: Krea9e V 9 m6mber of the Ba r of this Court, hereby 
Answer to T* “** maUln9 ° f tWs Reply t0 plaintlff 's 

twc "o es of h. n , ° CUt0ry Appeal t0 the Clerk of this Court, 

to Robert Kei*- ’Yu" flfSt Class postage Prepaid, were maile 

j ^ ^ ‘ ' Esc .-/ the attorney of record for Appellee E I 

duPont de ,our & Company, Inc., at his address San Jacinto 
Building, Beaumont, Texas. Jacinto 
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Mr. Robert Q. Keith 
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1400 San Jacinto Building 
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Mr. David J. Kreager 
Orgain, Bell & Tucker 
Beaumont Savings Building 
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Re: E. I. duPont de Nemours & Company, Inc., 

vs. Rolfe Christophor and Gary Christopher 

Civil Action No. 6258 

Gentlemen: 

Enclosed is certified copy of Memorandum, which 
was signed by Judge Fisher, filed and entered in the 
above cause as of Juno 5, 1969. 


Very truly yours, 


JAMES R. COONEY, CLERK 



Deputy Clerk 
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THE DISTRICT COURT OF THE 
FOR THE EASTERN DISTRICT OF 

BEAUMONT DIVISION 


STATES 
TEXAS 


E. I. duPONT deNEMOURS & 
COMPANY, INC. 

VS 

ROLFE CimiSTOPHER 
and GARY CHRISTOFIIER 


I 


I 


I 


I 


CIVIL NO. 6253 


F I Led 


M 


JIM $ 


Vo 3 


JBMORANDUM Jani ^ K r Coon 'X Clerk, U. Vcv • 

Virginia t ? c - * 

— QUEL'S- vcn# 

The Plaintiif charges Defendants, who are conmerciai 
photographers, with the unauthorized taking of aerial photo- 
gra ; a3 of Plaintiff's Methanol Plant which photographs reveal 


"trade secrets 


or secret processes carefully guarded from 


public disclosure. Further, Plaintiff alleges tl 
<3ants a P ? ro priated said "trade secrets" and 


Defen- 


secret processes 


by delivering the photographs to an unidentified third person, 
which conduct on the part of the Defendants caused irreparable 
harra and damage to the Plaintiff. Plaintiff also 


seeks to 


discover the identity and location of the person who employed 

Defendants to take the aerial photographs and to whom the 
photographs were delivered. 

The Defendants contend that they had a legal right 
to take said aerial photographs of Plaintiffs property, in¬ 
cluding -trade secrets- or secret processes since said photo¬ 
graphs were neither fraudulently or illegally taken. Further, 
the Defendants oppose disclosure of the identity and location 
of the person who employed them because to make such a dis¬ 
closure would cause Defendants to violate a confidential 
relationship which would adversely affect the Defendants in 
their commercial photography business. 







•There appears to be a paucity of logal authority 
on this question, and the controversy la unique in being 
one of first impression. Hie trial Judge is presented with 
the difficult decision of two conflicting rights, to-wit; 
the right of the Plaintiff to protect it3 "trade secrets’ 
and the right of the Defendants to take photographs from the 
air, land or water. The Court has attempted to protect 
Plaintiff by issuing an injunction prohibiting further dis¬ 
closure of the information reflected by the photographs, and 
granting Plaintiff's motion to discover the identity of the 
undisclosed third party. Tho Court has attempted to protect 
the Defendants by permitting an interlocutory appeal and 
staying the proceedings, and the order of disclosure, pending 
disposition of the interlocutory appeal. 

The attorneys representing the parties have been 
unusually cooperative and have stipulated that the photo¬ 
graphs and negatives in question were delivered to an undis¬ 
closed third person in whose possession they remained for 

fk 

some one to three days. The original photographs and nega¬ 
tives in question have new been delivered to the Plaintiff. 
However, there is no stipulation concerning the use, if any, 
of the information obtained by the undisclosed third party 

from said photographs. 

Tfre question of law is whether the Defendants have 
A RIGHT TO PHOTOGRAPH THE PLAINTIFF'S METHANOL PLANT FROM 
THE PUBLIC AIR SPACE AND TO OBTAIN PHOTOGRAPHS WHICH REVEAL 
"TRADE SECRETS" OR SECRET PROCESSES, AND TO APPROPRIATE SUCH 
KNOWLEDGE Ala) INFORMATION BY TOE USE OF SAID PHOTOGRAPHS 
DELIVERED TO AN UNDISCLOSED THIRD PERSON. The Court find3 


i 
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and concludes that the Plaintiff has alleged a cause of action 
over which tho Court ha3 jurisdiction, and io entitled to offer 
evidence of damages sustained as a result of Defendants' un¬ 
authorized conduct. Further, the Court concludes that the 
Plaintiff is entitled to have the Defendants disclose the 
identify of the person or persons to whom the photographs and 
negatives in question were delivered, and the use, if any, of 
such knowledge and information obtained from the photographs. 

SIGN.31 AMD ENTERED this 5th day of June, 1969. 

ORIGINAL SIGNED BY 
JOE J. FISHER 

- — ~ tm m _ j - --j - - _ - _ _ 

UNITED STATES DISTRICT JUDGE 
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MISC. NO. 1405 


***** 

IN THE 

UNITED STATES COURT OF APPEALS 

FIFTH CIRCUIT 

***** 

ROLFE CHRISTOPHER and GARY CHRISTOPHER, 

Defendants-Appellants 


VS. 

F. I. duPONT deNEMOURS & COMPANY, INC., 

Plaintiff-Appellee 


it if it it it 

ANSWER TO PETITION FOR 
INTERLOCUTORY APPEAL 

TO THE HONORABLE COURT OF APPEALS: 

Plaintiff below, e. I. duPont deNemours & Company, 
Inc. respectfully says the Defendants' Petition to take an 
interlocutory appeal should be in all things denied, in 
support of which this brief is submitted. 

ISSUES PRESENTED FOR REVIEW 

1. Whether the District Court correctly 
overruled Defendants' motions to dismiss 
and motion for summary judgment. 

2. Whether the District Court abused its 
discretion in compelling Defendants to 
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disclose upon oral deposition the 
"identity and location” of the person 
who hired them and to whom they 
delivered the photographs in question• 

3. Whether or not granting this appeal 
will materially advance termination of 
this litigation. 

STATEMENT OF THE CASE 

DuPont, plaintiff below, submits that Defendants' 
petition for an interlocutory appeal should be denied. 

Plaintiff filed this case March 28, 1969. Defendants 
have not yet answered, but have filed motions to dismiss for 
lack of jurisdiction and for failure to state a cause of 
action, as well as a motion for summary judgment. Plaintiff 
commenced discovery by attempting to take the oral depositions 
of Defendants Rolfe Christopher and Gary Christopher. 

Defendants refused to answer questions relating to the 
"identity and location" of a certain person or persons known 
to them, whereupon plaintiff applied to the Court, pursuant to 
Rule 37, F.R.C.P. for an order requiring defendants to answer. 
In its order of June 5, 1969, the Court below denied Defend¬ 
ants' motions to dismiss and for summary judgment, and granted 
Plaintiff's motion with respect to discovery. 

On the merits of the case the Court has simply held: 

(a) Plaintiff's complaint is good against 
a motion to dismiss; 
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(b) on the showing made defendants are 
not entitled to summary judgment. 

on the discovery aspect the Court has simply 

ordered defendants, in the words of Rule 26(b), F.R.C.P. , to 

answer Plaintiffs questions as to the identity and location 

cf a person having knowledge of relevant facts. 

The District Court has heard no testimony. The mere 

statement of the proceedings shows the lack of finality of the 

orders below and we submit that this Court, in the exercise 

of the discretion granted by 28 USC, §1292 (b) should not 

undertake appellate review of these orders, but should leave 

the matter with the trial court for full development in an 
orderly manner. 

This case involves the appropriation and distribution 

_ 1 / 

of DuPont s "trade secrets- and secret processes obtained by 
aerial photography of its methanol plant under construction at 

r avamen 0 f this app e al is an order compelling 
discovery -relating to who ordered the photographs, to whom 


Beaumont. 


_1/Texas courts have uniformly accepted the definition of 

trade secrets" contained in the Restatement of Torts, 

7j 7, and comments thereto appended. Wissman v. Boucher , 

240 S.W. 2d 278 (Tex.Sup., 1951); Luccous v. Kinley, 376 
S.W. 2d 336 (Tex.Sup., 1964). 




























they have been delivered, and ultimately the use to which they 
were put. 

Defendants are commercial photographers. They 

testified upon deposition that an unidentified third person 

hired then to take aerial photographs in color of DuPont's 

methanol plant under construction (Rolfe Christopher's 

_ 2 / 

deposition 60-61; 81-82) and that more detail of the work in 

progress can bo captured by aerial photographs than by any 
other method. (98-101). 

^lnost from the instant the photographs were taken, 
Mard. 19, 1969, DuPont attempted to determine for whom and why 
they were being made (37-38; 43); for DuPont had gone to 
considerable lengths to avoid disclosure of its highly valuable 
secret processes incorporated in the design of this methanol 
manufacturing facility (Affidavit of Frank Maderich). 

In spite of the numerous inquiries from DuPont (37— 
43) and the fact the photographs could be reproduced in 30 to 
45 minutes each (79-80), on March 26, Christopher delivered 
them to the office of the man who had hired him (29; 49). 

Suit was filed March 28, 1969. Upon oral deposition 
Christopher was asked numerous questions relating to the 

2/In this reply all further factual reference ( ) shall be to 
Rolfe Christopher's oral deposition unless otherwise noted. 
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identity and location of the person who hired him and to whom 

_3/ 

he delivered the photographs. (28-29; 35; 44-48; 51-52; 53; 
55-59; 62-63; 73-74; 75-76; 78; 101; 103-104). 

The man who hired Christopher to take the photographs 
also is bearing the expense of this litigation. (101-103). 
Christopher refused to identify him, but testified: 

0. Why don't you want to answer the question, 

Rolfe? 

'A. My client doesn't want me to reveal it. 

Q. Is that the only reason, he doesn't want 
you to reveal his identity? 

"A. Yes, sir. 

Q. You have no other reason whatsoever? 

A. No other reason." (52) 

* * * * 

'Q. I come back to the question again, other 
than, or besides the fact that your client 
does not want his name disclosed, you have 
no reason for not doing so? 

"A. No, sir. 


3/Meanwhile, original copies of photographs and negatives had 
been handed to DuPont, and an injunction issued against use 
of the photographs or information gleaned therefrom. 

However, the number of photographs taken, or prints made is, 
by Christopher's testimony uncertain and conjectural. (6-8) 
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Q« And if he would Authorize it you would 
give it in a minute? 

" A# Yes # sir." (ioi) 

^ a l cour t sustained DuPont's Motion to compel 

Christopher to answer 

r ^ ues tiong relating to the identity and 

location of the person who hired him and to whom he delivered 
the photographs, included in this same order o 2 June 5, 1969 

was an order overruling a motion for summary judgment and 
denying motions to dismiss. 


1. 


ARGUME NT AND AUTHOR TT tr.q 

]^}ether th e District Court cnrr»r 
ov erruled Defenda n ts 1 motions t-n 

anH mn f- ^ n _ —--- 

summary judgment. 


tlx 

dismiss 


methanol process sought to be protected here by 
DuPont is secret, highly valuable and the exclusive property 
of DuPont. one who has a secret process or formula has a 
property right therein which will be protected as against 


4 / 


those who attempt to apply the secret to their own use. 
nominal cost [$200 for the photographs (30) plus the 


At 



of this litigation (101-103)] some third person has appropri¬ 
ated the product of years of research, hundreds of thousands 

of dollars ln expense, and the judgment and creative genius 
necessary for such development. 


4/ Brown v. 
Ref. NRE) 
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Defendants say there is no cause of action (even for 


u njust enrichment) claiming the airplane pilot violated no 
regulation of the Federal Aviation Administration during the 

.JS/ 

photography mission/ and did not physically intrude or tres 
pass upon DuPont's fee title. 

This Court recently gave cognizance to the right of 
privacy and intrusion thereon without physical trespass. 
Fowler v. Southern Bell Tel. & Tel. Co. , 343 F2d 150 (5 Cir., 
1965). 


Upon February 29 # 1969, the Court of Appeals for the 
District of Columbia said in Drew Pearson v. Thomas J. Dodd 

JJ 

(D.C •$ Feb. 29, 1969, No. 21,910). 


• Meiei Glass Co. v. Anchor Hocking G. Corp. , 95 F.Supp., 

264, 26 !v (vj.d. Penn., 1951), wherein the Court noted: 

i\.(- doctrine of unjust enrichment or recovery 

xn i uasi-c ontract is applicable where the product of 

an m.entor s brain is knowingly received and used 

iy another to his own great benefit without compen¬ 
sating the inventor." 

__6/The affidavit of Frank Maderich and oral deposition of 

,.ayne Gregory, the pilot, shows there are obvious factual 
weaknesses in this defense. 

__7/Excerpted in 37 Law Week 2524; Cert. Den'd. June 6, 1969, 

37 Law Week 3480. 
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Appelloe proceeds under a branch of 
privacy theory which Dean Prosser has labeled 
in rusion , and which h is been increasingly 
recognized by courts and commentators in 
recent years. Thus it has been held that un¬ 
authorized bugging of a dwelling, tapping a 
telephone, snooping through windows, and over- 
zealous shadowing amount to invasions of pri¬ 
vacy, whether or not accompanied bv trespasses 
to property . --- 


•• 


* * * * ★ 


We approve the extension of the tort of 
invasion of privacy to instances of intrusion, 
whether by physical trespass or not, into 
spheres from which an ordinary man in a plain¬ 
tiff s position could reasonably expect that 
the particular defendant should be excluded. 
Just as the Fourth Amendment has expanded to 
protect citizens from government intrusions 
where intrusion is not reasonably expected, so 
should tort law protect citizens from other 
citizens. The protection should not turn 
exclusively on the question of whether the 

inti_usion_ involves a technical trespass under 

th e_ J_ aup of property . The common law, like the 
Fourth Amendment, should 'protect people, not 
places'." (Emphasis Supplied) 


In a somewhat different vein, but giving cognizance 
to the tort remedy invoked by DuPont is the Restatement of 
Torts , §759, which provides: 

7Vj. Procuring Information by Improper Means 

"One who, for the purpose of advancing a 
rival business interest, procures by improper 
means information about another's business is 
liable to the other for the harm caused by his 
possession, disclosure or use of the informa¬ 
tion." (Emphasis Supplied) 
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^ only passing reference to Texas law, 

petitioners contend t©va* 

*« 3 does not recognize a cause of action 

for breach of the rir.v.1- * 

g of privacy. There cited (on Page 7) 

are two suits brouaht * 

c nainst newspiaper publishers for public 

comment on the affairs nf ^ 

of private persons. 

iclevant to this controversy, we find the Texas 

Supre ^ C ° Urt# wher ®in they affirmed an injunction against use 
of trade secrets saying, in 1958: 

Kol * *the undoubted tendency of the law 
* ^ " to recognize and enforce higher 

^d..(,a. -s o commercial morality in the busi- 

Cor P^ v. Huffines . 314 S.W. 2d 
763, 773 (Tex.Sup., 1958). 


...e.. following this pronouncement, the Texas courts 

again affirmed an injunction prohibiting use of trade secrets 
and noted: 


*A trade secret may be a discovery 
ratheo. than an invention, and may result from 
industry or application, or may be fortuitous. 

It may be any secret of a party important to 
his interest. * * *The fact that it may be 
discovered by fair means does not deprive the 
owner of his right to protection from one who 
secures the knowledge by unfair means. The 
question is not, 'How could he have secured 
the knowledge?' but, 'How did he?"' Brown v. 

Fowler , 316 S.V7. 2d 111, 114 (Tex.Civ.App., 

1958; Ref. NRE) 

Petitioners apparently contend that a cause of 
action for wrongful appropriation of trade secrets arises only 
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out of a breach of confidential relations, and since Christo¬ 
pher and DuPont are strangers, DuPont's secrets are fair game* 

While on the District bench, Judge J. Skelly Wright 
answered this argument in Seismograph Service Corp* v. Offshore 
Raypj.M_, 135 F.Supp. 342, 354 (E.D., La., 1955), when he said: 

* *Courts are insisting on increasingly 
higher standards of commercial integrity. * * * 
business information or trade secrets, not 

s ^ a ^* ure of invention, are protected. 


n 


—- n where it cannot be said that the 
p a ities stand in confid e ntial relations, im - 
ri_opei_ acquisit ion of another's busine s s in - 

4 “ ^ m ^ f- ^ m ^ wi ^ ^ ^™• 


lormation or t rade secrets subjects the 
petrator to liability ***.** * No single test 
can be applied in all cases where improper acqui¬ 
sition.of business information is charged. The 
inventiveness of the devious mind staggers the 
imagination* it is simply the difference be¬ 
tween right and wrong, honesty and dishonesty, 

.•\m< ., is the touchstone in an issue of this 
kind." 


DuPont has pleaded, and the depositions and affi¬ 


davits positively reflect a cause of action for the improper 

-§/ 

acquisition of trade secrets. The District Court correctly 


_B/j:fferent authorities characterize the appropriation in 
different shades and tones, cf. Booth v. Stutz, 56 F2d 
)(>2, j6'j (7 Cir., 1932) "inequitable appropriation of 
Booth's designs"; Restatement of Torts , Comment a to §757, 
impropriety in the method of ascertaining the secret" or 
"impropriety in the means of procurement." Seismograph 
Service Corp f v. Offshore Raydist , supra, "improper 
acquisition." 
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overruled Defendants' 
summary judgment. 


Motions to dismiss and motion for 


Whether the D istrict Court abused its 
iscretion i n compelling Defendants to 

qi sci 0 s e_ up 0n oral dep nsiMnn 

identity and location" of the person 

-— 1Q hired t h em and to whom they delivered 
the photographs ^ question . 

DuPont has by verified petition brought suit seeking 
“ e ' damages and injunctive relief against further disclosure. 

F :ie 26lb)# ^ R,C,P V specifically provides the deponent may 
:c interrogated about "the identity and location of persons 
having knowledge of relevant facts." 

Certainly the person who employed the photographer, 
a • ■ '“* ie pictures were delivered has knowledge of 

reie ant i acL s relating to: (a) what was done with the photo¬ 
graphs while he had them and before they were returned to 
Christopher; (b) were copies made; (c) to whom were copies 
delivered; (d) why were the photographs taken; (e) was there 
any person involved in sponsoring this photography mission; 

(f) who examined the pictures; (g) were enlargements made; 

(h) were measurements taken of certain items shown in the 
photos; (i) to whom was information given based on the 
pictures; (j) what information was given to others; (k) were 
all photos returned to Christopher. 
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Manifestly it is within the power of the District 
Court to compel the disclosure sought by DuPont; the informa¬ 
tion sought is directly relevant; and it is no answer to say, 


as did Christopher, that this 
••because of the importance of 


Court should grant the appeal 
confidence to his business and 


hi- client s demand that his identity not be disclosed." 
[Christopher's petition to this Court, Page 9] 


This 


argument was met and answered very recently 


by the Court of Appeals for the Third 


Circuit involving a 


ri^u^part^ v ltness answering certain discovery interrogatories: 

Lvery interlocutory order involves, to 
some de 9 r ee, a potential loss. That risk, 
however, must be balanced against the need for 
efficient federal judicial administration as 
evidenced by the Congressional prohibition of 
piecemeal appellate litigation. To accept the 
appellant'8 view is to invite the innundation 
of appellate dockets with what have heretofore 
beer, regarded as non-appealable matters, it 
would constitute the courts of appeals as 
second stage motion courts reviewing pretrial 
applications of all non-party witnesses alleging 
some damage because of the litigation." Borden 
Co^ v. SyjLk, (3 Cir., May 13, 1969, No. 17,592) 


It is essential to an ultimate determination of this 


lawsuit to settle first the myriad of factual questions raised 


by the cited decisions. 


VJith deference to this Court's admonition that "We 
do not believe it does any good to echo epithets uttered by 


- 12 - 




















_ - 2 / 

others that 1292(b) is to be 'sparingly applied'* * *"* we 

must refer to virtually the only decision directly in point, 
Atlantic City Elec. Co-op . v. A. B. Chance, 313 F2d 431, 434 
(2 Cii ., 1^63) involved a discovery order in the electrical 
anti-trust cases. There the Circuit denied the Sec, 12 >2{^> 
appeal, stating: 

Questions of this sort, involving the 
discretion of the judge in conducting pre-trial 
discovery proceedings should not be reviewed by 
an appellate court at this stage of a litigation 
except where there has been a manifest abuse of 
discretion." 


Defendants do not even contend the District Court 
abused its discretion in compelling discovery. 

3• Granting this appeal will not materially 
advance termination of this litigation . 

DuPont has pleaded a cause of action against the 
Christophers. The proof gathered thus far will support an 
order of injunction and a judgment for money damages against 
the photographers and the undisclosed "perpetrator." Offshore 
Raydist , 135 F.Supp. at 354, supra. 

Since the pleadings and proof sustain a cause of 
action, the case must be tried on its merits. Hence, the 


9/Tokio Marine & Fire Ins. Co. v• Aetna Cas. & Surety Co. , 
322 F2d 113, 115 (5 Cir., 1963) 
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granting of this appeal will only delay and not advance 


termination 


CONCLUSION 


ihe Petition should be in all things denied. 


Respectfully submitted, 

WILLIAM E. KIRK, JR. 

Wilmington, Delaware, 19898 

MEHAFFY, WEBER, KEITH & GONSOULIN 
1400 San Jacinto Building 
Beaumont, Texas, 77701 

Attorneys for Appellee 



Of Counsel 


CERTIFICATE OF SERVICE 


A true copy of the above and foregoing Answer to 
Petition for Interlocutory Appeal was deposited in the united 
States Mail at Beaumont, Texas, postage prepaid, addressed to 
counsel of record for the appellants at the address shown 
upon the pleadings herein, upon the day of June# 1959. 



ROBERT Q. KEITH 
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■ . I. duPONT deNEMOURS & COMPAN" INC. , 


Plaintiff-Appellee 


RC • 1 r C HRISTOPHER AND GAR 'CHRISTOPHER,H 

Da indants-Appellants 


Appeal from the UnJ ed States District Court for 
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IN THE 


united states court of appeals 
for the FIFTH circuit 



NO. 28254 


E. I. duPON'T deNEMOURS & COMPANY, INC. , 

Plaintiff-Appellee 


vs. 

E CHRIST OP HER AND GARY CHRISTOPHER, 

Defendants-Appellants 


APPELLANTS' PETITION FOR REHEARING 
AND BRIEF IN SUPPORT THEREOF 


SUGGESTION PURSUANT TO RULE 35(b) 

FOR REHEARING IN BANC _ 

Defendant would respectfully show that your opinion of July 
20, 1970, struck a serious blow at a citizen's right to use the pub¬ 
lic air space as well as a blow at the small business of photography. 
















In a case of first impression, and a decision which will be con¬ 
strued broadly against the rights of individuals, it is suggested 
that it? importance for the future uniformity of the law Justifies and 
indeed reguires a consideration by rehearing in banc. 

ERROR 

Defendant respectfully submits that this Honorable Court 
committed prejudicial error in holding that "aerial photography" 
was "improper means". 


ARGUMENT AND BRIEF 

The Court erred in viewing this case (as did duPont) in a 
two-dimension world. Suppose that duPont in camouflaging the 
premises from the ground observation (as it indicated that it did in 
this instance) had camouflaged three sides of its plant, but neglected 
to camouflage the fourth. Would the Court say that an observer 
passing the fourth side on a public highway could not photograph 
and observe the construction activities? I doubt this Court of Ap¬ 
peals would so hold or any court would so hold. However, by 
injecting the third dimension of space, your Court now describes 
this as "devious", "unanticipated", and "piracy". 
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This is an unrealist,c view of the modern 


world. Certainly 


this concept was true nrinr , 

prior to the invention of the airplane, but 

at that time, a man's property extended from the 


center of the earth 


to the outer reaches of sDace Thn o. 

pace. The Supreme Court of the United 

States, in today’s world, has rejected this 


concept. There is a 


third dimension of space and a citizen is entitled to use it and 


make 


his observations, just as the Court would permit Christopher to drive 

down the public highway observing the industrial complex in question. 

The Court overlooks comment (a) to Section 757, Restatement 
of Torts, which reads: 


T“ e su 9gestion that one has a right to exclude others 
frorr. the use of his trade secret because he has a right 
of property in the idea has been frequently advanced 
and rejected. The theory that has prevailed is that 
the protection is afforded only by a general duty of good 

faith and that the liability rests upon breach of this duty; 
that is, breach of contract, abuse of confidence or im¬ 
propriety in the method of ascertaining the secret. Apart 
from breach of contract, abuse of confidence or impropriety 
in the means of procurement, trade secrets may be copied * 
as freely as devices or processes which are not secret. 

One who discovers another's trade secret properly, as, 
for example, by inspection or analysis of the commercial 
product embodying the secret, or by independent inven¬ 
tion, or by gift or purchase from the owner, is free to 

disclose it or use it in his own business without liability 
to the owner." 


Rather than basing its decision upon the use of the third dimen¬ 


sion of space, the Court permits its decision to turn upon whether duPont 
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took measures to protect itself from 

11 trom observation. Obviously 
was living in a two-dlmenslon world when it disguised 


duFont 


its plant 


from the ground but took no measures to camouflage from 
The Court pays lip sendee to "reasonable efforts 


the air. 


to protect from 


duPont made 


secrecy", yet disregards the undisputed evidence that 
no effort to protect itself from aerial observation. They could not 

plead this was "unanticipated" as the record shows the very same 
pilot flew an aerial photographer over the 


same premises a week or 


two weeks before this occurrence (page 195 - 196 ). 

Y ° U d ° n0t na,;e a cltizen a "peeping Tom" by undressing in 
front of a lighted picture window. We respectfully submit that duPont 

(a company which has been involved with science since the times of 

the Revolution) does not make Christopher a pirate by leaving its 

premises open to observation from the dimension of space. Its con- 

cep. of a to- .i::.ensional world should not be preserved by this Court 


in an opinion to be followed by citizens (and even nations) in the 
future. 

Analytically the Court is concerned about the right of privacy 
anc. has ingrafted a cause of action for a breach of a right of privacy 
to the Texas law. This it formerly refused to do in McCullagh vs . 
Houston Chronicle Publishing Co. , 211 F. 2d 4 (5th Cir., 1954). 
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Throughout the United States it is uniformally conceded that corpora¬ 
tions do not have a cause of action for right of privacy; specifically, 
in Texas even an individual does not have a cause of action for breach 
of right of privacy. 

I The Court has allowed its indignation toward an aerial observer 

(over a neighbor's fence, so to speak) to obscure its duty to uphold 
the right of the individual to observe what is visible and to use the 
"nublic ways” for the exercise of this freedom. Photography is merely 
adjunct in that it preserves the human eye's impression. Those with 
"secrets’ have no monopoly per se. The Court's opinion of July 20 
is more restrictive than any case heretofore rendered throughout the 
United States on this question. It would limit the right of discovery 
of secrets to "reverse engineering” or "voluntary disclosure". As- 
suming that the photographs are to be used by a third party, quite ob- 
viously "reverse engineering" (which is approved by the Court) is 
involved. The true question, rather, is how was the product or process 
obtained, which is to be "reverse engineered". 

I The Court is concerned with the morality of the invasion of 
privacy by observation. What we have is analogous to being next 
to a neighbor with a high fence. The Court says it is improper to build 
a large step-ladder whereby you can look over the fence onto your 














.neighbor’s property. Nevertheless, the Texas law holds that such 
invasion of privacy Is not actionable. Milner vs. Red River Valley 
Pub » Co » » 249 S. W. 2d 227 (Dallas, 1952). 

The Court, while perhaps conceding the right to make obser¬ 
vations from public highways, bridges and similar locations, as 
well as photography to record such observation, strikes its blow 
agains. p tography in similar public pathways. It says that 

it is unreaso isble to ask duPont to guard against such "unanticipated, 
, .undevOv..able, or . . unpreventable" means. Camouflage has been 
In existence fcr at least fifty years and involves no unreasonable 
expense or effort. DuPont concedes that it took such measures 
against ground observation but here is rewarded, not for effort, but 
rather for its own failure to think ahead. No "roof" is required; 
merely inexpensive netting or scraps of cloth defeat the aerial ob¬ 
server, just as fences defeat the ground observer. We submit that 
the "means" should be judged improper in and of themselves. The 
question should not turn upon duPont's own inaction. 

I A consequence of the Court's opinion is that the traveler in 
fhe public air space must close his eyes for fear of damage suits 
|nc injunctions in the event that someone below is constructing what 


hey term a "secret". The burden is shifted to the user of the public 






















space, away fr.\ the corporate giant which u 

mch best knows what it de¬ 


sires to protect. How does the Court draw 


a distinction between ob- 


tres- 


servation from the ground and observation from the air, if u does 

draw such in this case? Heretofore the courts have been unanimous 

that observation of the product or process i_ 

F ess < so long as such was not 

obtained through fraud, misrepresentation, breach of confidence, 

pass, wire tapping, theft, or similar means, was permitted. Now 

observation, certainly observation from the air, is found to be illegal 
and actionable. 

We su: - ‘ tr.is restriction on the use of photography and the 
use of the air ways is not validly distinguishable from observations 


of products and processes made on the ground. Therefore, we submit 
that the correct ruling of the Court should be that observations (whether 
preserved by photography or not) are legal so long as the use of the 
air ways themselves are legal. We submit that it is the right of each 
citizen to use the air ways or other public pathways to make observa¬ 
tions, whether of secrets or not. That if secret, the burden should 
be upon the industrial corporate structure to use such means as are 
readily available to preserve that which they desire to keep secret. 

That under the Texas law, you have the right to build a larger step- 
ladder into the public air space and observe to your heart's content 
that which the owner has left in open view and has made no effort to 
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conceal. 


WHEREFORE, defendant prays the Court permit a hearing in 
banc of this peti.io:' for rehearing, and that upon hearing this 
petition for rehearing be granted and the decision of the Trial 


Court be reversed. 


Respectfully submitted, 

ORGAIN, BELL & TUCKER 
Beaumont Savings Building 
Beaumont, Texas 77701 

Attorneys for Rolfe Christopher 
and Gary Christopher, 
Defendants-Appe Hants 



Of Counsel 









CERTIFICATE OF srpyw-r 


Two copies of the foregoing Petition for Rehearing and Brief 
Support Thereof were served upon Mr. Robert Q. Keith, Mehaffy, 
ber, Keith & Gonsoulin, 1400 San Jacinto Building, Beaumont, 
exas 77701, attorneys for Plaintiff-Appellee, duPont, by mailing 
ipies to said address on the 31st day of July, 1970. 
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1969 
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EDWARD W. W'ADSWf >K 111 
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Misc. No. 140.) 



R01.EE CHRISTOPHER, 






Petitioners, 

versus 

E. I. duPONT deNEMOURS ft CO. , INC., 

Respondent• 




On Application for Leave to Appeal from an 

Interlocutory Order 

Before BROW, Chief Judge, THORNBERRY and MORGAN, Circuit Judges. 
BY THE COURT: 

IT IS ORDERED that leave to appeal from the interlocutory 
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IN THE UNITED STATES COURT OF 

FOR THE FIFTH CIRCUIT 
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Ml sc. No. 1405 


ROLFE CHRISTOPHER, ET A I., 


Pet it loner*, 


versus 

E. I. d\iPONT deNEMOURS & CO., INC., 

Respondent. 


On Application for Leave to Appeal from an 

Interlocutory Order 

Before BROWN, Chief Jud*e, THORNBERRY and MORGAN, Circuit Judges. 
BY THE COURT: 

IT IS ORDERED that leave to appeal from the interlocutory 
order of the United States District Court for the Eastern 
District of Texas entered on June 5, 1969, in the above styled 
and numbered cause, is hereby GRANTED. 






UNITED STATES CIRCUIT COURT OF APPEALS 

FOR THE FIFTH CIRCUIT 


u. S COURT OF APPEALS 

FILED 


Cane j 

stkvkn washinqton, jr., : 


SfP 5 196 9 

EDWARD W. WADSWORTH 

CLERK 



Appellant, 


L « WAINV/RIOHT, 
Director, Division of 

no£L Uo "*' of 


Appellee. 



The undersigned counsel for appellant herein hereby 
certify to the above-entitled Court that the entire record on 
l Ppeal, Including the transcript and all necessary exhibits, 
is complete for the purposes of this appeal. A partial record 
in the form of a copy of the docket entries Is herewith sub¬ 
mitted In accordance with the provisions of Rule 11(c), Federal 
Rules of Appellate Procedure. The record on appeal will be 
transmitted forthwith upon the receipt by appellant of appellee's 
brief. 

DATED this V ^ day of ^£/ y TE/MBEi& , 19j£7 • 

HARRIS, BARRETT, DEW & SIEBER 

By 

P. 0. Box 28 
St. Petersburg, Florida 

AND 

Kenneth C. Deacon, Jr. of 

Deacon, Brickley & Hickok 

424 Beach Drive N. E. 

St. Petersburg, Florida 



Attorneys for Appellant 
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NO. 28254 


IN thi: 


UNITED states court or APPEAL tor 


THE riFTH CIRCUIT 




f] 


y* 




cti 


P. 1. duPONT deNEMOURS ft COMPANY, INC. 


PIAINTIFF-APPELLE 


VS. 



ROUT CHRISTOPHER AND GARY CHRISTOPHER, 


DETENDA NTS-APPE LLA NTS 


MOTION FOR EXTENSION OF TIME FOR 
TILING BRIEFS OF AT.T. PARTIES 


TO SAID HONORABLE COURT: 

Rolfe Christopher and Gary Christopher, appellants, move the 
C >urt, pursuant to Rule 2G(b) of the Rules of Appellate Procedure, to 
extend the time for filing brief of appellants to forty (40) days after 
the Appendix is printed and filed with the Clerk, and to extend the 
time for appellee's brief, and would show the Court that such exten¬ 
sion is reasonably necessary in order that the appellants will have the 

printed Appendix in preparing their brief and can make references in the 
biief to parts of the record reproduced in the Appendix at the pages of 
the Appendix at which those parts appear, as required by Rule 28(e) 
of the Rules of Appellate Procedure, and would show the Court that the 

forty days after the date on which the record is filed, as provided in 





Rule 


* 3Ma), would not he sufficient time for the ap! 


mllants to w 



aw 


ind use the original record, and would 


further show the Court that 


the 


1 


ppellants and the appellee are agreeable t< 


this extension as reflected 


by the approval of this motion. 

WHEREFORE, Appellants, Rolfe Christopher and Gary Christopher, 
move the Courl to extend the time for filing the brief of appell 
until forty (40) days after the printing and filing of the Appendix as 


designated in their joint designation. 


Respectfully submitted, 


ORGAIN, BELL & TUCKER 



Attorneys for Appellants, Rolfe 
Christopher and Gary Christopher 


AGREED TO: 


hh. _ 

Attorney for Appellee, E. I. duPONT 
deNEMOURS & COMPANY, INC. 
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UNITE! 


IN THE 

T rn STATES COURT OF APPEALS 


FOR THE FIFTH CIRCUIT 


rr>vt 


INC. 


E. I. duPONT deNEMOURS & COMPANY, r 

PIAINTIFF-APPELLEE 



ROLFE C 


HRISTOPHER AND GARY CHRISTOPHER, - 


* % ntm%n \ IV \t r V O 


APPEL1ANTS’ JOINT DESIGNATION OF INSTRUMENTS TO RE 
_ INCLUDED IN APPENDIX TO BRIEFS _ 

Rolfe Christopher, Gary Christopher and E. I. duPont deNemours & 
Company, Inc. hereby jointly designate the following instruments to 

be included in the appendix to briefs: 

1. Copy of Civil Docket in said cause and all entries thereon. 

2. Plaintiff's Original Complaint (Petition) filed 3/28/69. 

3. Plaintiff's Motion for Leave to Take Oral Deposition Within Less 

Than 20 days, filed 4/9/69. 

4. Restraining Order Enjoining Defendants from Taking Photographs, 

filed 4/17/69. 

5. Plaintiff's Motion to Compel Answer, filed 5/2/69. 

6. Defendants' Motion to Dismiss for Lack of Jurisdiction, filed 

4/11/69. 

7. Defendants' Motion for Summary Judgment, filed 5/26/69. 

8. Plaintiff's Controverting Affidavit signed by Frank Maderick, filed 


6/5/69. 
















9. 



lqned by Judge Fisher overruling Defendants 


motion to 


dismiss and motion for summary I 


r judgment also sustaining Plaintiff 


motion to c 


ompel answer and granting leave to appeal, tiled 6/5/69. 


10. Memorandum signed by Judge Fisher and filed f 


69. 


11. The following pages (inclusive) from the deposition of R<dfe 

Christopher filed 5/14/69: pp. 3-9; 28-78; 81-83; 88-127, plus 


exhibits. 


12. The following pages (inclusive) from the deposition of Gary Wesley 


Christopher, filed 5/14/69: pp. 3-7; 23-77; plus exhibits. 

13. The following pages (inclusive) from the deposition of Clifton 

Wayne Gregory, filed 5/14/69: pp. 3-9; 16-19; 2E-46; plus exhibits. 



orney for Rolfe 
Gary Christop/e 



Appellants' Joint Designation 
of Instruments to be Included 
in Appendix to Briefs approved 
by Appellee, E .I.duPont deNemours 
& Company, Inc. 



Robert Q. Keithy Attorney for 



E.I.duPont deNemours & Company, 



■ i 
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IN THE UNITED STATES COURT OF APPEALS 

FOR THE FIFTH CIRCUIT 

NO. 28,254 

E. I. duPONT deNF.MOURS & COMPANY, INC., 

Plaintiff-Appellee, 

versus 


ROLFE CHRISTOPHER, ET AL., 

Defendants-Appellants. 


Appeal from the United States District court 




Eastern District of Texas 


(July 


,1970) 


Before WISDOM, 


GOLDBERG 


INGRAHAM 


GOLDBERG, Circuit Judge: 

This is a case of industrial espionage 


in which &n airplane 


is 


camera the dagger* 'The 


Texas. 


Rolfe and Gary 


The Christophers were hired by an unknown 


photographs of 


E new construction at the Beaumont plant or E 


I. 


duPont deNemours s, company, Inc. Sixteen photographs o 
facility were taken from the air on March 19. 1969. and these 


i the DuPont 


later developed and delivered to the third party 

. nr , r ,. t i v noticed the airplane or. tfarcn 
DuPont employees apparent.y • 


photographs were 


immediately began an investigation to determine 


craft was 



circling over the plant. By that afternoon the investigation had 

disclosed that the craft was involved in a photograph 1 ' '‘xped 111on 

and that the Christophers wore the photographers. DuPont contact¬ 
ed the Christophers that same afternoon and asked them to reveal 

the name of the person or corporation requesting the photographs. 

The Christophers refused to disclose this information, giving 
as their reason the client’s desire to remain anonymous. 

Having reached a dead end in the investigation, DuPont sub¬ 
sequently filed suit against the Christophers, alleging *hat the 
Christophers had wrongfully obtained photographs revealing DuPont s 
trade secrets which they then sold to the undisclosed third party. 
DuPont contended that it had developed a highly secret but unpatent- 
ed process for producing methanol, a process which gave DuPont a 
competitive advantage over other producers. This process, DuPont 
alleged, was a trade secret developed after much expensive and 
time-consuming research, and a secret which the company had taken 
special precautions to safeguard. The area photographed by the 
Christophers was the plant designed to produce methanol by this 
secret process, ana because the plant was still under construction 
parts of the process were exposed to view from directly above the 

construction area. Photographs of that area, DePont alleged, would 

# 

enable a skilled person to deduce the secret process for making 
methanol. DuPont thus contended that the Christophers had wrong¬ 
fully appropriated DuPont trade secrets by taking the photographs 
and delivering them to the undisclosed third party. In its suit 
DuPont asked for damages to cover the loss it had already sustained 
as a result of the wrongful disclosure of the trade secret and 
sought temporary and permanent injunctions prohibiting any further 
circulation of the photographs already taken and prohibiting any 


additional photographing of the methanol plant 


The Christophers answered with motion# 


to dismiss 


for lack 


of jurisdiction and failure to state a claim upon 


which re 


lief 


could be granted. Depositions were 


taken during which the 


Christophers again refused to disclose the name of th€ person 


whom they had delivered the photographs. 


DuPont 


then filed a 


motion to compel an answer to this question and all related 


questions. 


On June 5, 1969, the trial court held a 


hearing on all 


pending motions and an additional motion by the Christophers fo 


summary 


judgment. The court denied the Christophers ' motions to 


dismiss for want of jurisdiction and failure to state a claim 


and also denied their motion for summary judgment. The court 


granted DuPont's motion to compel the Christophers tu divulge the 


name of their client. Having made these rulings, the court then 


granted the Christophers' motion for an interlocutory appeal under 


28 U.S.C.A. § 1292(b) to allow the Christophers to obtain im 


mediate appellate review of the court's finding that DuPont had 


stated a claim upon which relief could be granted. Agreeing with 


the trial court's determination that DuPont had stated a valid claim, 


we affirm the decision of that court. 


This is a case of first impression, for the Texas courts 


have r.ot faced this precise factual issue, and sittinc as a diversity 


ourt we must sensitize our Erie antennae to divine what the Texas 


courts would do if such a situation were presented to them. 


Tr. 


only question involved in this interlocutory appeal is whether 


DuPont has asserted a claim upon which relief can be granted. 


The 


istophers argued both at trial and before this court that they 
committed no "actionable wrong" in photographing the DePont 

v_il^ty and passing these photographs on to their client because 
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they conducted all of their activities in publi r airspace, 


violated 


no government aviation standard, did not breach any confidential 
relation, and did not engage in any fraudulent or illegal con¬ 
duct. in short, the Christophers argue that for an appropriation 

of trade secrets to be wrongful there must be a trespass, other 

illegal conduct, or breach of a confidential relationship. We 

disagree. 

It is true, as the Christophers assert, that the previous 
trade secret cases have contained one or more of these elements. 
However, we do not think that the Texas courts would limit the trade 
secret protection exclusively to these elements. On the contrary, 
in Hyde Corporation v. Huffines , Tex. 1958, 314 S.W.2d 763, the 
Texas Supreme Court specifically adopted the rule found in the 

Restatement of Torts which provides: 

"One who discloses or uses another's trade 
secret, without a privilege to do so, is liable 
to the other if 

(a) he discovered the secret by 
improper means, or 

(b) his disclosure or use constitutes 
a breach of confidence reposed in him 

by the other in disclosing the secret 
to him. . . ." 

Restatement of Torts § 757 (1939). 

Thus, although the previous cases have dealt with a breach of a 
confidential relationship, a trespass, or other illegal conduct, the 
rule is much broader than the cases heretofore encountered. Not 
xj.mitmg itself to specific wrongs, Texas adopted subsection (a) 

Restatement which recognizes a cause of action for the 
discovery of a trade secret by any "improper" means. 

The defendants, however, read Furr's Inc, v. United Specialty 
Advertising Co.. Tex. Civ. App. 1960, 338 S.W.2d 762, writ ref’d 

—*.£.• * as limiting the Texas rule to breach of a confidential 
relationship. The court in Furr's did make the statement that 
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The 


of someone else's idea is not: 


use 


automatically a violation of the law. 
must be 


It 


something that meets the require- 

trade secret* and has been 


ments of a 


obtained throucih 
order to 


a brea ch of confidence in 
entitle the injured party to 
damaqes and/or injunction. 338 S.W.2d at 

766 (emphasis added). 


We think, howeve 


that the exclusive rule which defendants have 


r, 


extracted from this statement 


In the first place, 


is unwarranted. 


in Furr’s the 


court specifically found that there was no trade 
secret involved because the entire advertising scheme claimed to 
be the trade secret had been completely divulged to the public. 
Secondly, the court found that the plaintiff 
selling the scheme to the defendant had voluntarily divulged the 


the course of 


in 


entire scheme. 


Thus the court was dealing only with a possible 
breach of confidence concerning a properly discovered secret; 


there was never a question of any impropriety in the discovery or 


any other improper conduct on the part of the defendant. 


The 


court merely held that under those circumstances the defendant had 


not acted improperly if no breach of confidence occurred. 


We do 


not read Furr 1 s as limiting the trade secret protection to a 


breach of confidential relationship when the facts of the case do 


raise the issue of some other wrongful conduct on the part of one 


discovering the trade secrets of another. 


If breach of confidence 


were meant to encompass the entire panoply of commercial imoroprieties, 


subsection (a) of the Restatement would be either surplusage or 


persiflage. 


an interpretation abhorrent to the traditional pre¬ 


cision of the Restatement. 


We therefore find meaning in subsection 


(a) and think that the Texas Supreme Court clearly indicated by its 


adoption that there is a cause of action for the discovery of a 


Hyde Corporation v. Huffines, 


trade secret by any "improper means. 


supra. 


5 












The 


question remaining, therefore, is whether eerial phot 


o- 


gr 


a Phy of plant construction is an improper means of obtaining 


bother s trade secret. We conclude 


that it is 


and that the 


T( xas court■ would so hold. The Supreme Court of that state has 

ue<- lared that "the undoubted tendency of the law has been to 
recognize and enforce higher standards of commercial morality in the 


bus 


mess world.” Hyde Corporation v. Huffines, su 


at 773. That 


court has quoted with approval articles indicating that the 



moans 


of gaining possession of a competitor's secret process is 


"through inspection and analysis" of the product in order to create 


a duplicate. K & G Tool & Service Co. 


G & G Fishi 


Tool Service, 


Tex. 195, 314 S.W.2d 783, 788. Later another Texas court explained: 


The means by which the discovery is made may 
bo obvious, and the experimentation leading from 


known 

be simple and lying 


unknown 
public < 


But 


these facts do not destroy the value of the 
discovery and will not advantage a competitor 
who by unfair means obtains the knowledge 

rice expended by the dis- 

Tex. Civ. App. 1958, 



coverer.” Brown 


316 S.w.2d 111, 114, writ ref 1 d n.jr.tj., (emphasis 


added) 


We think, therefore, that the Texas rule is clear. 


One 


hiv ompetiter s secret process if he discovers the process by 
reverse engineering applied to the finished product; one may use a 


competitor's process if he discovers it by his 


own independent re¬ 


search; out one may not avoid these labors by taking the process 


froir 


the discoverer without his permission at a time when he is 


takincr 


reasonable precautions to maintain its 


secrecy. To obtain knowledge 


° f 3 process "ithout spending the time and money to discover it in- 


dependency i s im 


fails 



unless the holder voluntarily discloses 


it or 


reasonable 


In the instant case the Christophers deliberately flew over 
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Dupont plant to qot pictures of 


process which DuPont had attempted 


io keep secret. The Christophers delivered their pic urea 


to a third 
been 


party who was certainly aware of thr 


m 


cans by which they had/ acquired 


and who may be planning to use the information contained ther in 

manufacture methanol by the DuPont process. The third par<y has a 
right to use this process only if he obtains this knowledge through 
his own research efforts, but thus far all information indicates 


that the 


party 


this knowledge solely by taking it 


from DuPont at a time when DuPont was making reasonable effo rts f -° 
preserve its secrecy. In such a situation DuPont has a valid ause of 
action to prohibit the Christophers from improperly discovering its 
trade secret and to prohibit the undisclosed third party from using 


the improperly obtained information. 

We note that this view is in perfect accord with the position 


taken by the authors of the Restatement. In commenting on improper 


means of discovery the savants of the Restatement said: 


"f. Improper means of discovery . The discovery 
of another's trade secret by improper means sub¬ 
jects the actor to liability independently of the harm 
to the interest in the secret. Thus, if one uses 
physical force to take a secret formula from another's 
pocket, or breaks into another's office to steal the 
formula, his conduct is wrongful and subjects him 
to liability apart from the rule stated in this 
Section. Such conduct is also an improper means 
of procuring the secret under this rule. But means 

may be improper under this rule even though they do 
not cause any other harm than that to the interest 

in the trade secret. Examples of such means are 
fraudulent misrepresentations to induce disclosure, 
tapping of telephone wires, eavesdropping or other 
espionage. A complete catalogue of improper means is 
not possible. In general they are means which fall 
below the generally accepted standards of commercial 
morality and reasonable conduct." Restatement of 
Torts § 757, comment f at 10 (1939). 

In taking this position we realize that industrial espionage 
of the sort here perpetrated has become a popular sport in some seg¬ 
ments o*. ou. industrial community. However, our devotion to free 
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Reeling industrial 


compe 


tition must not 


force us into accepting 


the law of the lungle as the 


standard of morality expected in 


our 


commercial relations. Our tolerance 


of the espionage game must 


cease when the protections required to prevent 


another's spying cost 


• 1 

so much that the spirit of inventiveness is dampened. Comm rci 
privacy must be protected from espionage which could not have been 


reasonably anticipated or prevented. We do not mean 


to imply, how¬ 


ever, that everything not 


in plain view is within the protected val 


nor 


1 

that all information obtained through every extra op .v a 



tension is forbidden. Indeed, for our industrial competition 
remain healthy there must be breathing room for observing a .ompeti g 


for 


industrialist. A competitor can and must shop his competition 
pricino and examine his products for quality, components, and methods 


of manufacture. Perhaps ordinary fences and roofs must be built to 
shut out incursive eyes, but we need not require the discoverer of a 
trade secret to guard against the unanticipated, the undetectable, 
or the unpreventable methods of espionage now available. 

In the instant case DuPont was in the midst of constructing 

the 

a plant. Although after construction / finished plant would have 
protected much of the process from view, during the period of con¬ 
struction the trade secret was exposed to view from the air. To 
require DuPont to put a roof over the unfinished plant to guard its 
secret would impose an enormous expense to prevent nothing more than 
a school boy's trick. We introduce here no new or radical ethic 
since our ethos has never given moral sanction to piracy. The market 
place must not deviate far from our mores. We should not require a 
person or corporation to take unreasonable precautions to prevent 
anotner from doing that which he ought not do in the first place. 
Reasonable precautions against predatory eyes we may require, but 
an impenetrable fortress is an unreasonable requirement, and we are 


.iot disposed to burden industrial inventors with such a duty in order 


B 


to protect the fruits of their efforts. "Improper" will always 

be a word of many nuances, determined by time, inr ^ 

cumstances. We therefore need not proclaim a catalogue of commercial 


improprieties. Clearly, however, one 


of its commandments does say 


"thou shall not appropriate a trade secret through deviousness under 


circumstances in which countervailing defenses are not reasonably 


available." 

Having concluded that aerial photography# from whatever 
altitude, is an improper method of discovering the trade secrets 
exposed during construction of the DuPont plant, we need not worry 
about whether the flight pattern chosen by the Christophers violated 
am federal aviation regulations. Regardless of whether the flight 

leca] or illegal in that sense, the espionage was an improper 

means of discovering DuPont's trade secret. • 

The decision of 
remanded to that court 


the trial court is affirmed and the case 
j.or proceedings on the merits. 
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llnttrii S’tatrs (Hmtrt nf Astrals 

For the Fifth Circuit 

October Term, 19 69 


No . 28254 

D C. Docket No. CA 8258 

B. I. duPONT doNEMOURS h COMPANY, INC., 

Plaintiff-Appel1**» 

versus 

HOLFR CHRISTOPHER, ET AL., 

Defendants-App® ll»nt*. 


Appeal from the United Staten District Court for the 

Eastern District of Texas 

Before fispOM, GOLDBERG and INGRAHAM, Circuit Judges. 

JUDGMENT 

This cause came on to be heard on the transcript of the 
record from the United States District Court for the Eastern District 

of Texas, and vas argued by counsel; 


» 

ON CONSIDERATION WHEREOF, It is now here ordered and adjudged 
by this Court that the judgment of the said District Court in this 


cause be, and the same is hereby, affirmed; and that this cause be, and 


the same is hereby remanded to the said District Court for proceedings 
on the merits in accordance v/ith the opinion of this Court. 

It is further ordered that dofendants-appellants pay to 
plaintiff-appellee, the costs on appeal to be taxed by the Clerk of 

fc t • 

this Court. 


July 20, 1970 


Issued As Mandate: SEi 








Rolf# Christopher 


und Cnry Christopher, 

Petitioners 



E. I. dnPont de Nemours & Company, Inc. 


On Petition for Writ of Certiorari to the United States Court of Appeals 

for the Fifth -—.---Circuit. 

On Consideration of the petition for a writ of certiorari herein to the L nited 

States Court of Appeals for the Fifth ------------------- Circuit, it is 

ordered by this Court that the said petition be, and the same is hereby, denied. 


January 25, 1971 

Mr. Justice Harlan and Mr. Justice White took no part 
in the consideration or decision of this petition. 




A true cony 


/ 


Clerk of tr.e 








IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

BEAUMONT DIVISION 

E. I. duPONT deNEMOURS 
& COMPANY, INC., 

PLAINTIFF 



VS. 

ROLFE CHRISTOPHER AND 
GARY CHRISTOPHER, 

D EF EN DA NTS 

CIVIL ACTION NO. 6258. 




U. S. DISTRICT COURT 

lAsrtRN District o kxas 


ODESSA J. SMITH 


SHORTHAND COURT REPORTER 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

BEAUMONT DIVISION 

l 
l 
i 

J CIVIL ACTION NO. 6258 

l 
l 

# * 

DEPOSITION AND ANSWERS of ROLFE CHRISTOPHER, called 
as a witness by plaintiff, taken before Odessa J. Smith, Court 
Reporter and/or Notary Public in and for Jefferson County, 
Texas, in the offices of Orgain, Bell & Tucker, at Beaumont, 
Texas, on the 5th day of February, 1971, beginning at 12:00 
o'clock Noon, pursuant to the following stipulation and waiver 
of counsel. 

APPEARANCES 

ROBERT Q. KEITH, of the law firm of Mehaffy, Weber, 
Keith & Gonsoulin, 

Attorneys for Plaintiff; 

IMVE KREAGER, of the law firm of Orgain, Bell & 

Tucker, 


E. I. duPONT deNFMOURS 
& COMPANY, INC., 

PLAINTIFF 

VS. 

ROLFE CHRISTOPHER AND 
GARY CHRISTOPHER, 

DEFENDANTS 
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ODESSA J. SMITH 

Shorthand Court Reporter 
Beaumont, Texas 
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Atto 


rr| eys for Defendants; 


and 


& Brocato. 


KD gr EEN, of the 


law 


rm 


of Weller, Wheel 


* # « 


IT is 


STIPULATED 


tor respective 


counsel 


wi tness named i n 


P rtics hereto that the deposition of the 


caption hereto may be taken at this time 


Court 


and place by th* , 

" c ne herein named 
Public of ipfF- 

SOn Texas; time, notice, 


commi 


signing of same bv him u • 

nim being waived; 

tl0n ’ or an y Part thereof. 


the issuance 


the deposition by the witness and 


trial of this cause with 
witness were present in 


and that the said deposi- 
when so taken, may be used on the 
the same force and effect as if the 


Court 


IT IS 


testifying in person 


further STIPULATED 



the counsel 


or the respective parties hereto that the necessity 
Serving objections at the time of taking is waived, 


for pre- 


and that 


7 ny and a11 le 8 a I objections 


to this deposition, or any part 


tihereof, may be urged at the time same is sought to be offered 
tn evidence on the trial of this cause. 


* * * 


-2- 


ODESSA J. SMITH 

Shorthand Court Reporter 
Beaumont, Texas 
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ROIFE CHRISTOPHRR - having been first duly sworn, 
testified as follows, to-wit: 

DIRECT EXAMINATION 

BY MR, KEITH ; 

Q* You are the same Rolfe Christopher who is a 

defendant in this suit? 

A. Yes. 

Q* Roli.e, this is a continuation of the deposition 
you gave on April 22, 1969. Under the understanding of the 
parties 1 am going to ask you only a few limited questions 
today and we may recess it until you have had an opportunity 
to collect your thoughts and organize yourself a little bit. 

At that time I asked you who it was who employed you to take 
photographs of the duPont plant near Beaumont, which the records 
show were taken on March 19, 1969, now I ask you again who was 
the person or the client as you described him who employed you 
to take those photographs? 

A. Is it all right for me to answer that (speaking 

to Mr. Kreager)? 

MR. KREAGER : Yes. 

A. Eber Peters. 

Q. All right, who is the lady to whom you delivered 

the photographs? 

__ __„___ ___■I’"" 
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A* Mrs. Jim Saxon, 

Q* All right, Now Eber Peters' office is located 

where? 

A- In the San Jacinto Building, or was then. 

Q* Here in Beaumont? 

A* In Beaumont. 

Q- Mow did he tell you who he was representing? 

A. No, 

Q. Did you ask him? 

| A. No. 

I Q* Did you ask him why he wanted the pictures? 

A. No. 

Q. Did he tell you? 

A. No. 

Q. Did you have any discussion as to whom he was 
going to so deliver, or for whom he was going to deliver the 

pictures? 

I A. No. 

Q. Now you described there was an envelope in which 
you kept the negatives, and it had the customer or client's 

name on it? 

| A. Uh-huh. 

Q. Whose name was on that envelope? 
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A. T 


know 


Whatever 


just like it 


lope T brough 


was 


was then to you. 


0. Well 


we didn't see it. 


0 . 


You didn't < 


ser the negative envelope, Bob? 


Q. No 


sir. 



KR EAGER 


Didn't 


you deliver it to them? 


0 


Did it have 


a nan, e on it other than Eber Peters? 


A* I don' t 


remember 


honestly I don't. 



KREAGER 


Could 


Peters? 


have any other name on it than Eber 


A. No, it 


wouldn 


I don't know what was on 


the negative 


lop 


I really don't. 




A 11 right, 


we are 


going to recess very briefly, I 


frant you to ascertain that, if you will. 


Well 


1 don't have 


I mean it hasn't been in 


your possession. Bob'? 


Q. What about the bill? 


I put the bill 


the envelope like I usually do. 


Q. All right, to whom was the bill directed? 


A. My client, Eber Peters. 


Q. That's what I want to know is what was the name of 


She debtor on the bill? 


A. On the bill was Eber Peters. 
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ODESSA J. SMITH 

Shorthand Court Reporter 
Beaumont, Texas 






































All r iRht, was it Peters Consulting Company? 
believe I just put Eber Peters on it, I guess. 
you ^ now under which Fber Peters operates? 

A. No. 

it liber H. Peters & Associates? 

A. No. 

Al 1 ■r'S u 

t, has Fber Peters or someone for his 

account paid the bill? 

A. Yes. 

Q ’ And who ma de payment? 

A- Who paid me? 

Q. Yes. 

A. Eber. 

•^s that a check drawn on his own funds? 

A * No ’ he Paid it by his son. 

°«* And who is his son? 

A. 1 don't know his name. 

°* What do y° u me an he paid it by his son? 

A. His son paid the bill to me. 

'{• Did he pay you in cash? 

A. Yes. 

D. Just green dollars? 

A. Yes. 
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filed? 


Q* All right, and was that after this lawsuit was 

A. Yes. 

Q* All right, 

' ' P ar don me, 1 am almost sure it was. 

The bill was not paid at the time we took your 

deposition? 

A - No, sofar as I remember it wasn't, Bob, but what 
i told vou at that time was right. 

But the bill has been paid? 

Ye s, the bill has been paid, 

uiii you develop the date it was paid by going 
back and looking at your records? 

A. No. 

A , \RHAGER ; Look at your deposits. 

- J don't put my checks or cash or anything by 
individual things, you know, I don't. 

Q. Maybe by the size of it so I will be able to tell 
the exact date of deposit. 

A. I don't know that I can give the exact date on 
that because I never put like Dave Kreager -- 

—L:—K-RF1A -ER; it you can, that's fine, and if you can't, that's 

fine. 
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Q* Now do you 


remember 


denominati 


they were In 


of 


°no hundred, fifty or twenty? 


other payment 


I don't remember. 

The bill was paid by green cash? 

A- Right. 

Has Peters or anyone acting for him made any 
to vou since your deposition was taken April 


22, 1969? 


A. No. 


0. Has 


he paid you or reimbursed you for any 


fees or expenses you may have incurred? 
AH this was handled by Mr. Kreager 
Has it come through you? 


MR. KREAGER: 


Have you gotten any money at all? 


That's not my question. 


Has the money come 


through you? 


A. No, sir. 


Has it been handed to you or delivered to you 


or were you a co-payee? 


A. No. 


Q. Now Eber H. Peters & Associates to your knowledge 


is not a 


firm or a lawy 


A. No. 
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Q* He did nnf *. 

c represent to you that he was acting 


as a lawyer? 


A. No. 


0 


to a secretary to whom 


delivered the plctures ln March of 1%? 


and that lady's name 


was what? 


A - Mrs. Saxon. 


Now who besides Eber Peters. Mrs. Saxon and 
son in this organization have you dealt with relating 

to these photographs? 


A. 


1 believe that' 


s all sofar as I can remember 


0(108 a Cable work for him? 

A. That's right. 


Q. Have you dealt with him? 


A. As well as I 


remember I haven't dealt with 


him on those photographs. 


Q* Have you taken any other pictures of duPont since 


March 19, 1969? 


A. No 


Have you taken any other photographs for Peters? 


MR. KREAGER: 


Do you remember? 


Q. Yeah, I remember -- no. 


confer 


Have you had any discussion with Peters or any 



e photographs since 



A J SMITH 

Shorthand Court Reporter 
Beaumont. Texas 
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KR EAGER 


I do, hut subject to my objecti 




Rolfe ~~ 1 don't know whether 






knows 
















to reimburse what Rolfe paid me. 

0. You have paid some money? 

A. Yes. 

Q. And that has been direct expense to you for which 

there has been no reimbursement? 

A. No. 

0. Is that correct? 

A. Right. 

Q. Now I have a number of other questions which 
mav require you to refresh your memory of this deposition, 
and I don t think it quite fair for me to go into it until 
you have. /hy uon't we recess for the moment, subject to the 
agreement we can get back together, and I will send you a little 
note outlining what items that we would need. 

N R, M< EAGER; Give him a little time because I don't see any 
reason to have him refresh his memory now because knowing 
Rolte, he wi11 forget it before the next time. 

CLOSE OF THE DEPOSITION. 
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A. About 


the Photographs, 


no, 


Or about this 


matter? 


• No, 


None whatsoever? 


A 


1 have seen him 


around, hi. 


MR. KREAGER 


About this matter? 


No, no, not about this. 


have had no conferenc 


/*\ 


telephone call or 


ciscussion at all? 


A. No. 


r\ 

Sn 


l You said he had 


underwrite the ex¬ 


penses of this li 


to your knowledge has he done so? 


KREAGER 


Bob, 1 really think all 0 £ that is kind of 


privileged, but subject to that objection 


Q. My question is 


were 


you out any money because of 


this litigation? 


A. Yes. 


Expenses that you have had to pay attorneys? 


A. Yes. 


Q 


agreed to reimburse you those expenses? 


KREAGER 


Aga 


Bob, I kind 


f think this is privileged 


l '* ^ am n °t trying to harass him about it, if 


you 


think it is. 


ODESSA J SMITH 

Shorthand Court Reporter 
Beaumont Texas 
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the STATE OF TEXAS 

COUNTY OF JEFFERSON 


1, Odessa J, Smith, a Notary Public in and for 


that the facts 


Jefferson County, Texas, do hereby certify 

stated by me in the caption to the foregoing deposition a 
trut. that the foregoing deposition of ROLFE CHRISTOPHER, 
the witness, was, at the time named, taken 


down 


tly 


the attorneys 


shorthand by me, both the questions propounded by 
and the answers given by the witness, in accordance with the 
stipulation and waiver hereto attached, and afterwards 
cribec correctly on the typewriter, all to the best of my 


trans- 


Skill and ability, and the foregoing is a true and correct 

transcript of the testimony given by the witness at said time; 

said witness being by me first carefully examined, cautioned 

and sworn to tell the truth, the whole truth and nothing but 
the truth. 


I FURTHER CERTIFY that 1 am neither attorney nor 


counsel for, nor related to or employed by any of the parties 

to the action in which this deposition is taken, and, further, 

tnat i a.ot a lelative or employee of any counsel or employed 

bv the parties nereto or financially interested in the action. 


GIVEN UNDER MY HAND AND SEAL OF OFFICE, this the 


6th day of February, 1971. 



PMLLCi 


JEFFERSON 
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MEMAFFY. WEOFR. KEITH & GONSOUUN 



IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF TEXAS 

BEAUMOBT DIVISION 

E. I. duPONT dalOPMnU & 

COMPANY, INC. S 


FILED 

u i oisnicr cou*t 

tASlKtN OiilNK.1 OF IUAS 

SEP 2 919/0 

JAMES R COONEY. CLERK 

$ piirv *ARGAR/f riM.-ffl? 



$ CIVIL ACTION NO. 6250 


ROLFE CHRISTOPHER and 

CARY CHRISTOPHER $ 


REPLY TO MOTION OP DEFQJDANT 
SEEKING TO AVOID MANDATE 



TO THE HONORADLE UNITED STATES DISTRICT COURTi 

This brief reply is made to the Motion of Defendants 

seeking to have the Court reinstate its order of stay enter*.: 


herein June 5, 1969. 

Upon July 20, 1970, the Court of Appeals affirmed 
the interlocutory Judgment of this Court and directed that 
the case be "remanded to that court for proceedings on the 

merits". 

U:x>n September 4, 1970, the Court of Appeals issued 
itr mandate and udgnent, filed in this Court upon September 8, 
197), At no tine have Defendants sought a stay of the mandate 
or taken an 1 ' steps whatsoever to avail themselves of the pro - 
visior.r of Rulo 41, Federal Rules of Appellate Procedure. II 
thn wanted Supreme Court review prior to the issaance of the 
mandate ordering this cause to proceed upon the merits, the 
remedy was available to them in the Court of Appeals. They did 

nothing. 

Each time Plaintiff has sought to take the deposition 













MrMArry. Weber. Keith a Gonsoulin 



of the Defendant*, delay ha* been the defense. Upon April 11# 

1969, Defendant* sought to postpone the taking of their depoeit ion* 
Upon June 5, 1969, after the depositions were taken and the Court 
ordered Defendants to complete their deposition, Defendant* sought 
to perfect an interlocutory appeal, representing to this Court, 

"At the very least, a ruling by the Court of Appeals would greatly 
facilitate and make highly probable settlement, of this litigation . 

Now that their depositions are sought to be taken to 
comply with orders of both the Trial Court and Appellate Court, 
Defendants for the third time seek delay, without any showing 
whatsoever of the "cause" for oxtending the issuance of nandate 
contemplatod by Rule 41, Federal Rules of Appellate irocodure. 

Each day that passes precipitates further harm and 
damage upon your Plaintiff from the acts of Defendants in photo¬ 
graphing and then publishing the socrets of your Plaintiff. 

Delay works to the distinct disadvantage of your Plaintiff, who 
has availed itself of every legal remedy known to the law. 

Mo harm will inure to Defendants, who apparently 
thought so little of their rights as not even to seek a stay of 
the Appellate Court mandate, which they now seek from this 
Court, without any attempt to show cause therefore. 

Defendants motion to reinstate should be denied. 

Respectfully submitted, 

MEHAFFY, WEBER, KEITH & 30NS0UUN 
Attorneys fox Plaintiff 



1400 San Jacinto Building Of Counsel 

Beaumont, Texas 

CERTIFICATE OF SERVICE 

A true copy of this Motion was delivered to 
■r. David Kreager, Attorney for Defendants, this 29th day 

of September, 1970. 



ROBERT Q. KEITH 
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IN THE UNITED STATES DISTRICT COURT 

IN AND FOR THE EASTERN DISTRICT OF TEXAS 


SEAUMONT DIVISION 



E. I. duPONT de NEMO URS 
COMPANY, INC. 


Bj - 

CIVIL ACTION 6258 


VS. 




ROLFE CHRISTOPHER and 
GARY CHRISTOPHER 


Motion to Postpone Taking of Opposition of Defendants 


I. 


Defendants, Rolfe Christopher and Gary Christopher, show unto the 
Court that they have filed herein their motion to dismiss for lack of Juris¬ 
diction and motion to dismiss for failure to state a claim upon which relief 
can be granted, and noticed such motions for hearing on April 23, 1969, at 
10 a.m., or as soon thereafter as the Court can hear the same. Defendants 
will submit brief to the Court and will desire oral argument on such motions. 


2 . 


Defendants have been served with notice that plaintiff intends to 

take their oral deposition on Monday, April 14, 1969, which is less than 

20 days after service of summons and prior to the time defendants are 

required to answer. Defendants move that the Court vacate its ex parte 

order authorizing the taking of such depositions on April 14, and would 
show unto the Court: 

(a) The depositions should be postponed until the Court has determined 
the motion to dismiss for lack of Jurisdiction and motion to dismiss for failing 
to state a claim upon which relief can be granted, 

(b) No nroper b- sis is set forth in the motion other than it states that 
unctive relief is sought, does not constitute good cause for allowing a 

d ° SlUon :c be ti<en prior t0 the time defendants' answer is filed. Furthermore, 












^llef that plaintiff has all of the information desired, except information 
on an entirely collateral matter not relevant to any issue between plaintiff 
and defendants, to wit, the identity of those for whom defendants are 
alleged to have taken the pictures in question. The identity of such persons 
Is not relevant to any issue between plaintiff and defendants and is not a 
proper matter for discovery, 

WHEREFC RE, defendants move the Court to vacate the order hereto¬ 
fore granted, authorizing plaintiff to take their oral deposition on April 14, 
and to postpone the taking of said deposition until after the Court has passed 
upon the motion to dismiss for want of jurisdiction and motion to dismiss for 
falling to state a claim upon which relief can be granted. 



Beaumont, Texas 
Attorney for Def 


The foregoing motion was served by mailing copjethereof in the 


United States malls on April 



, 1969, to plaintiff's attorneys, Mehaffy, 


Weber 


Texas 77701 
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IN THE UNITED STATES DISTRICT COURT 
IN AND FOR THE EASTERN DISTRICT OF TEXAS 

BEAUMONT DIVISION 


I. E. duPONT de NEMOURS 
COMPANY, INC. 


VS 


ROLFE CHRISTOPHER AND 
GARY CHRISTOPHER 


§ 

§ 

§ 

§ 

§ 

§ 

§ 


J umea 

By 


O 


APR 1 1 1969 j 

f A « A j , 

U. b. Court, 

/- < / . 1 


DEPUTY 


CIVIL ACTION NO. 62S8 


ORDER 


On this 11th day of April, 1969, came on to be considered 
Defendants' Motion to Dismiss for Lack of Jurisdiction and Motion 
to Postpone Taking of Deposition of Defendants in the above action; 

It is, therefore, ORDERED by the court that the said Motions 
be heard on Monday, April 14, 196 9 at 10:00 A.M. and that the 
depositions of defendants be postponed pending such hearing , at 
which time the court will decide whether the depositions will go 
forward . 



\ 














pursuant to Rule 37, that defendants Rolf® Christopher and Gary 
Christopher he directed to answer the following questions propounded 

to h « upon his oral deposition, and in support would «|law unto tbs 
Courtt 


I. 


Pursuant to Order of the Court and subsequent agreo.tea 
of counsel the oral deposition of Rolfe Christopher was taken upon 
April 22 , 1969. Upon certain pages of the said Christopher*s 


testimony, which ars attached hereto and labeled Exhibit A, the 


defendant Rolfe Christopher was asked numerous questions upon oral 


examination relating to the identity of the person, firm or 


corporation who had employed him to take photographs of plaintiff's 


irftaumont Works, and particularly tlie Methanol Plant thereof under 


construction. 


In 



ch instance, as reflected upon tlie foregoing 


attachments defendant declined and refused to answer auestions 


relating 


the identity of the person who engaged him to take 


photographs and to whom he circulated, published or otherwise snowed 


said photographs. 


























MrnAffY Wmur, Kiitm ft gonvmhin 


A f TAiM f I 

T M m 




Tl. 




Plaintiff would shew tlmt the evidence sought la 


terial 






and relavant to the Issues involved in this case and ia not 


privileged from discovery. 


III. 


tn t‘ irt.itai support of this Notion# plaintiff rvild Show 




that upon oral examination of defendant Rolfe Christopher he stated 


that he took the photographs in question at the instance of a third 


person and that the only reason that he refuood to disclose the 


identity of the third person was that the latter did not want his 




identity known to plaintiff. Defentant Gary Christopher stated that 


the only reason ha refused to disclose the identity of the third 


X 


person was, insofar aa plaintiff is concerned# "none of your business 


I 


l iO'UEJORK# premises considered# plaint ff prays that 


\ t 


\X 




defendants Rolfe Christopher and Gary Christopher be directed to 


il 




M 


answer upon oral examination questions relating to the identity of 








the person# firm or corporation who engaged them or either of them 






SI 




to take tfcft photographs of plaintiff's plant in question and to who.\ 


vi 


they havo delivered, circulated or published said photographs, and 
to whom they or either of them liave directed a statement for services 


SI 


a 


rendered. 


cs 


Respectfully submitted# 


IS 




ss 


MEiiAm, vieiver, Ksrm t* gonsoulin 

Attorneys for Plaintiff 

h i c k 




£S 


By 




✓ f < 


t J sl 1 


1400 San Jacinto Building 
Beaumont# Texas 


Of Counsel 


c$: I 


i 


8S I 


CERTIFICATE OF SERVICE 




I certify that a copy of the above and foregoing Motion 
has been forwarded to counsel for defendsnts simultaneous with 
the filing hereof. 


mf & & 
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POSITION 
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Mas ont, 






'■* 




orgala, Bell t, 
Texas 


• > 


P^ssf bs advissl tut Plaintiff 
ospilo.vd, by and tnrouqh Iti 
Ui« oral deposition 


in t» 




oau*# a jov° 






attorn*/ of rscor 1 , 
Of !<olfs Christopher 


dll taks 








and iarv 


^ristopnsr 
1 ’ 7 ) in tin offices 






oonsRsnclng at 9 j30 j 


A. i 


•» Friday, October 9, 

4tii Floor, 

vnici dapoaitions vill b 




of 


i Tuo •* 




• • 


ftuau nont 


Savings Building, 




t, 


• • 


oxan, 






ussd a* evidence in 


t »e captioned 


oaus#• 


Fla ass xi further advised that 
issued for sach of said ^itnc 
defendant herein, 
inspection, copying, 


• • 


subpoena vill 


jc 


• • 


>ot i of whom 


SS*S , 


aro parties - 

to orlng with tlia;.. to said d*jo3ition for 


• ♦ 


• • 


and interrogation at 
tne original or copies of all correspondence. 


laid deposition 




:h, 


itato mts, 


Jills, ledgers, 


unts of account, 


mo or and a or ot inr 




• • 


writir.os vhic 


t.isy iuav 


havo (ot i«r then to or from 




tneir 






• • 




attorneys) rjlatino to or arising 
tatsn aerial photoqrapis of Plaintiff 


from Defendants 


ru*vi ig 


• • 




i Deaumont 


•.’or*, i, on 


• • 


or aoout arci 1 ), 19 o 9 . 


l MCtfull/ 


sub it tad, 


• a 




% 


»U 11 AFFY, W tj.“, KH’S i SOHSOULIU 

1400 San Jaci rto Juildivi 
Dean aont 




77711 


iaxas 




* t 






• ♦ 


, fttnr6.'(i4\ 






tor v ys for Plaintiff 





























































Mfha rrv. wtatn, Kcitm a Gonsouun 



t .« iotlc« a 
t aodiJi tf 






























































































TM Tltr. UMXTRD STMTR DISTRICT COURT 

FOR T'll r.ArTPRN DISTRICT OF TfXA.1 

RrATJMOHT DIVTFIOW 


FILED 

Qf it', 

FEB 19/1 


B. I. duPONT deNFMOIFRS 
4 COMTANY, me. 

VS. 

ROLF* CRRTSTnriiKP An 4 

CARY CHRTSTOPHFR 



Ml ”, }f t* v it>jr y m 

BAr Hik/T DhlVrP 



I_CIVTL AFTion no. 6759 

« 




NOTICE OF INTUNTION TO TAlCC OPPOSITION 

TOr Rolfe Christopher and Hary Christopher an! their attorneys, 

Orgain, Bell 4 Tucker, Beaumont f.avinqs Building, Beaumont, 
Texas. 


Fleas# be advised that Plaintiff in the caua* above 
captioned, by and through ita attorneys of record, will take 
tn<? oral deposition of E. H. Peters and Mrs. Jim faxon, each 
of w'jor are residents of eaumont, Jefferson County, Texas, 
commencing at Is30 p.n. Friday, February 26, 1971, in the offices 
of Oroain, Bell 4 Tucker, Fourth Floor, Beaumont Savings Building, 


Beaumont, Texas, which depositions way he used as evidence 


XU uir 


ciptionod cause. You are invited to attend and cross-examine. 


be further advised that subpoena will he issued 


each 


tnesscs to bring with their to 


deposition 


for inspection, cor»yin< , and interrogation at said deposition, the 
original or conies o r all correspondence, statements, receipts, 
bills, ledoers, statements of account or payment, memoranda or 


other writings in 


possession of subject 


con tro1 


(other than privileced communications to or fron their attorneys) 
relating to or arising out of and undertaking whereby Rolfe 
Christopher or Gary Christopher were requested by K. H. Peters to 
take photographs of the Poaunont Works of K. I. Du n ont deUerours 4 


Company 


photogranhs 


about 


19, 


1969. 










MfHAHY WlMP 



TN TMT. UNTIED STATUS DISTRICT COURT' " »' Ou*f 
FOS TW* RMTOW DISTRICT OF TFXA8 , , ,w „ 

"" S'fTO" fE622!97t 

HRAUHJHT DIVISION _ 

R. I. durONT deNFMDUPS | «' URSAKfT DKWiH 

t COMPANY, INC. | — — ...- 

_ I 

ye f 

• CIVIL ACTION NO, 625* 

ROLFF CHRISTOPHER and e 

GARY CHRISTOPHER s 

NOTION 

TO THE HONOEAnLF JUDGE OF SAID COUNTi 

Upon Jana 5, 196*, th<i Court antarad lta Ordar 
Ovwrulini Defendants' Motion# to Dismiss and “otion for 

Summary Judoment and Crantin? Plaintiff*a Notion to compel 

answer to Question* on depositions, allowin'? an interlocutory 

appeal and at ay inn further proceedings in thia Court until 

tei r lnation of tha intarlocutory appaal. 

Thn t’nlted State# Court of Appeal#, Fifth Circuit, 

.'■as no>* *' r irro 5 the Judgment of thia Honorable Court, the 
randate havino issued and been filed September 8, 1970. 

r ctition for Writ of Certiorari to the Supreme Court of 
t.'-'» nited States waa denied January 25, 1971. 

It ia accordingly proper that the Court's Order staying 

further proceeding# be vacated and this cause allowed to proceed 
in accordance with law. 

Respectfully submitted, 

MEMAFFY, NEBBR, KEITH & GO**JULIN 
Attorneys for Plaintiff 


/) 

By i JyT) • 6 . /O'l 

1400 San Jacinto jil4in> of counsel 

Jeaumont, Texas 77701 


CERTIFICATE OF SERVICE 

A copy of the foregoing has been served upon Mr. David 
Krea-ar, attorney for Defendants, upon this the /f day of 

e-ruary, 1971, by first class nail, properly posted. 

My C /C'-rfl 

ROBERT 0. IfITH ~ 


mehaffy, Weber, Keith ft Gonsoulin 


ATTOMIfVI 



F 



E D 


XN TTIE WHITED RTATBfl DISTRICT COURT 


RARTRUM DISTRICT OF TKW 


BRAUMOirr DIV 18 ion 


*. I. duPON >• WNOURS 

A COMPANY, IWC. 


I 


U 5 OlSTtICf CCX'»* 
IA>lf»N OijTWCI OF IMA* 

MAR 2 21971 


JAMES R. COONFY. CLFRK 




vs. 


$ 


CIVIL ACTIOW WO. 6258 


ROUTE CHRISTOPHER AND 

GARY CHRISTOPHER i 



T0» Rolf* Christopher and Gary Chriatophar and thsii attorneys, 

Orgain, Bell & Tucker* Beaumont Savings Building, 

Beaumont* Texas* 


(lease be advised that plaintiff in the cause above 


captioned, by and through its attorneys of record, will take 
the oral deposition of E* H. Peters and Mrs. Jim Jaucm, each 
of whom are residents of Beaumont, Jefferson Cj ual/, Texas, 
commencing at 10*00 A.M. Thursday, March 25, 19/1, in thr 
offices of MeHer, Wheelus, Green & Brocato, Beaumont Savings 


Building, Beaumont, Texas, which depositions may be used as 
evidence in the captioned cause. You are lnvitod to 
and cross-examine. 

pl«* s « be further advised that subpoena will be issued 
for each of said witnesses to bring with them to said deposition 
for inspection, copying and interrogation at said deposition, the 
original or copies of all correspondence, statements, receipts, 
bills, ledgers, statements of account or payment, memoranda or 
other writings in their possession or subject to their control 
belonging to B. H. Peters or B. H. Peters and Associates 
(e corporation), relating to or arising out of an undertaking 
whereby Rolfs Christopher or Gary Christopher were requested 







hy *. h. Peter* to take photograph* of tha Beaumont work* 
of B. I. duPont d* Namoura a Company, Inc., which photrvjr*ph« 
war* takan on or about March 19, 1969. 


Respectfully wbaUtwl, 

MKHAfPY, WBBBR, KIITH 4 BOPSOUI.IH 
Attorney* for Plaintiff, 



Of Counaal 


1400 San Jacinto Building 
Beaumont, T *xaa 


I haraby cartify that a true copy of tha lbove and 
foregoing notica of intention to take deposition was forwarded 
to Mr. Dave Kreager, Orgain, Bell 4 Tucker, Beaumont Savings 

Building, Beaumont, Taxes, attorney for defendant*, this 
22nd day of March, 1971, 



ROBERT Q, KEITH 




IN THE UNITED 8TATES DISTRICT COURT 

AND FOR THE EASTERN DISTRICT OP UjAg^icfEjiP 

(astern District oe iekas 


BEAUMONT DIVISION 


MAR 2 21971 


E. I. duPONT deNEMOURS & § 

COMPANY, INC. $ 

VS $ 

§ 

ROLFE CHRISTOPHER and § 

GARY CHRISTOPHER § 


JAMES R. COONEY. CLERK 


BY 


QEPury •‘ < ' • AX I £ M, 



CIVIL ACTION NO. 6250 



COMES NOW the defendants, Rolfe Christopher inf' ary 
Christopher, and here and now make demand for Jury trialon ail issuer 
herein and requests that said cause be placed upon the Jury docket. 



ATTORNEY FOR DEFENDANTS 


PROOF OF SERVICE 

The foregoing Jury Demand was served on the plaintif f by 

mailing a copy thereof in the United States Mail on the_ 22 —day ‘ 

March,19 71, to plaintiff's attorney, Mr. Robert Q. Keith, San Jacinto 
Building, Beaumont, Texas 77701 









IN THE UNITED STATES DISTRICT COURT p- I L G. U 

IN AND FOR THE EASTERN DISTRICT OF TEXAS “ * r ' '' c ‘ MA * 

BEAUMONT DIVISION 

I AS|| * l \ /•« . pvl Ait fPM 

W MAH1ARFT DRI/i* 

E. I. duPONT deNEMOURS A 00., « ——_ 

INC. 

VS. I CIVIL ACTION NO. 6258 

ROLFE CHRISTOPHER AND 

GARY CHRI8T0PHER § 

DEFENDANTS' REPLY TO 
PLAINTIFF'S MOTION TO STRIKE ANSWER 

COMES NOW defendants In the above antltled and numbered 

cause and In answer to plaintiff's motion to strike answer would grow 

the Court the following; 

1 . 

Prior to filing formal answer herein, as provided i< < -• *2, 
defendants appeared in person and by and through their counsel. 

Defendants filed certain motions and vigorously pursued attach j -oh 
the jurisdiction, to strike and summary Judgment. This Court enters, 
an order staying all proceedings in this Court. The subsequent appeals 
on interlocutory matter to the Fifth Circuit and the United States Supreme 
Court operated to extend the time for filing of formal answer herein. The 
Supreme Court's order overruling motion for rehearing on application for 
writ of certiorari was ootreodered until march b, 1971. Request for a 

jury trial and answer was duly filed thereafter. 

2 . '!' ,<• **' 

Subsequent to the final ruling of the Supreme Court, plaintiif 
ha a instituted discovery proceedings, taken depositions, anti •jartlcipatcd 
in pre-trial conferences in this Court without raising any Question regaru 
ing the absence of a formal answer herein by defendants. Defendants 




- 2 - 


have likewise participated In such proceedings subsequent to the fin*! 
order of the Supreme Court In this matter, end despite the abserio** * 
formal answer, have vigorously and at all times otherwise defended thl* 
matter, and are not in default. 

t, 

Plaintiff has not shown any prejudice resulting from the failure 
of the defendants to file formal answer herein, and has by its conduct 
waived any possible defect therein, and has consented to same, and is 

estopped to assert the motion to strike. 

4. 

Defendants have vigorously defended plaintiff's action at all 
stages of this proceeding, and were not in default for failure to ple-v 
or otherwise defend within the meaning of Rule 55, Federal Rules of 
Civil Procedure, at the time that formal answer was filed on April 2 7, 

1371. In any event, seld answer was filed and serveo on plaintiff prior 
to any motion , application or other action on the part of plaintiff seeking 
relief for failure of defendants to file formal answer herein, and plain¬ 
tiff's motion now comes at a time when defendants have answered and 
plaintiff has no right to assert same. 

5. U JU4' J 

The decision of the Fifth Circuit in this matter went only to 
certain preliminary and interlocutory motions filed herein as to whether 
or not plaintiff had stated a cause of action. Said motions did not 
concern the merits of this case or defendants' lawful defenses thereto, 
nor did such motions consider any facts or defenses which will be In¬ 


volved In a trial of this case on Its merits. 







VHFREFORF, premise* considered, defends 
that plaintiff's motion to strike 


nts move and pray 

answer herein be in all things denied. 


In the alternative, defendants 


move and pray that if plaintiff's motion 

be granted, that defendants be granted leave to fil 


e answer herein under 


the provisions of Rule 6, Federal Rules of Civil 


Procedure. 


Respectfully subm tted, 


GROWN, BELL & TUCKER 
Beaumont Savings Building 
Beaumont, Texas 


Lavid J. Kreager// 


ATTORNEY FOR DEF 


CERTIFICATE OF SERVICE 


The foregoing reply to plaintiff's motion to strike 
served by mailing copy thereof in the United States mail on May 5, 
1971, to Plaintiff's attorney of record, Mr. Robert Q. Keith, San 
Jacinto Building, Beaumont, Texas 77701. 


answer was 


ttorney for Defe 












MEMORANDUM 


Rule 55 provides default may be entered where a party falls to 


plead or otherwise defend. We have done both. 


Our answer was on 


lile prior to plaintiff's motion for default. For two years we have 


otherwise defended" through the Fifth Circuit and the United States 


Supreme Court. 


allace vs. DeWerd, 47 F.R.D. 4 (U.S.D.C. V.I. 1969.) 


Suit was filed in July, 1968. no answer was filed until February 6. 


196S. After answer had been filed, the plaintiff moved for judgment 


by default, asserting that the answer had not been timely filed. The 


defendant filed affidavit that the complaint had not been brought to 


the attention of the attorney, and that he did not know of Its existence 


within the time required for answer, and that as soon as It had been 


discovered, answer was filed. The court denied the motion for default 


Judgment, holding that the matter of granting default was not a matter 


of right of the plaintiff, but was addressed to the sound discretion of 


the trial court. The court further held that default judgments were not 


favored in the law, especially where they would work an injustice in 


the rights of the parties. The court pointed out that the defendant had 


now 


appeared and answered in the case, and that the plaintiff had not been 


orejudiced In any manner. The court went on to hold that in such matters 


where the court was asked to enter a default judgment, the neglect or 


oversight on the part of counsel in falling to file answer did not even have 


to be shown to be "excusable". 


See also U. S. vs. Scranton, 257 F. Supp. 557 (U.S.D.C. P.A. 


1966) where the complaint was served on March 10, 196b, and answer 


was filed on April 28, 1966. Motion for judgment by the plaintiff was 


filed on April 29, 1966, after answer had been filed. The court in that 


stated that motion for default was not as a matter of right but was addressed 









to tha sound discretion of the trial court, and pointed out that the 


failure to plead was largely technical in nature and that the plaintiff 


had shown no prejudice. 


‘lee also Albert Levine Assoc. 


nc. vs. Kershner, 45 F.R.D. 


150 (U.S.D.C. N.Y. 1968). In that oast answer was filed one week 


after answer date and the plaintiff then filed motion for default for 


failure to file a timely answer. The motion was denied by the trial 


court principally on the grounds that no prejudice had been shown by 


the plaintiff. 











































































IN THE UNITED STATES DISTRICT COURT 
IN AND FOR THE EASTERN DISTRICT OF TEXAS 

BEAUMONT DIVISION 




E. I. duPONT deNEMOURS X 
COMPANY, INC. 

vs. 





f CIVIL ACTION NO. 6258 


ROLFE CHRISTOPHER and 

GARY CHRISTOPHER E 


ANSWER OF DEFENDANTS 


COME NOW Rolf® Christopher and Gary Christopher, defendants 
in the above causa, and answer plaintiff's complaint as follows: 

1. Defendants admit Paragraph I. 

2. Defendants deny Paragraph II. 

3. Defendants admit Paragraph III. 

4. Defendants can neither admit nor deny Paragraph IV because 
ihey are v ithout sufficient Knowledge or information to answer the same. 

5. attendants admit photographing portions of duPont but other¬ 
wise deny Paragraph V. 

6. Defendants deny Paragraph VI. 

?. Defendants have delivered the photographs to duPont's attor¬ 
ney and have disclosed the name of the person who hired them; said 
allegations in Paragraph VII are denied. 

8. Defendants deny Paragraph VIII. 

9. Defendants deny plaintiff is entitled to the relief sought 

herein. 


AFFIRMATIVE DEFENSES 



photographers practicing 


proiessii n in efferson County, and as such nave occasion to take aerial 




I- 


d holographs. These photographs are taken lot M.«ny M*rpo#«», l«cl idlng 
tccldant Investigation, owners who desire to di§p\Mf thoir 

cl vlb endeavors. In IWs regard, they were hired to Ny over a »i,t 

take atrial photographs. Ahlla they admit flying ottr and r hatugraphing 
carta In of plaint lift industrial complex, they < "<< ji < i • t! ' 1 

only their rlghU to tha uaa ol norraal air ip^e ;>*'• 1 1 U,MU * u< *' 
thair righU to practica tbair profession aa photograph' *. That thia aui^ 

U an attempt to prohibit tha dalandanta aa members of tha public from the 
uaa of tha public air apaet ano la an ottaiupt to interfere *U.. i«ic aori 

defendants' right to practice thair profession aa commercial photographers. 
That at auch it ia an uneonatitutlonal violation of thair right- uj olti.-*n» 


unoar tha 


tha UiUtad Stataa of America and tha ConaUtu 


of tha State of lexas. 


2. Thai to tha baat of defendants' knowledge tha plaintiff had 


no •trade aacrata" or “know-how' concerned in, photographed by, or 
observabla in aaio photograph*. If tha plaintiff claims some uausuai 


right or aacrat which would prohibit tha uaa of aerial photography, plain' 
tiff tailed to bring tha same to tha knowledge of the defendant!, and failed 
to warn anyone that photograph* takan from the public air space wouic 


diaoloaa trad# secret*, and in thia regard tha defendant! ware wholly 


laaocant and uninformed a a to auch secret rights being claimed by plain¬ 


tiff. lP 4 t such failure on tha part of plaintiff to bring saute to tha atten¬ 


tion of anyone who would be flying over duPont bars plaintiff's action 


both at equity and in taw, 

3. Lafandants do not believe that plaintiff 1ms any such trade 
secret or * know-now" which is claimable by plaintiff, ncwever, should 
plaintiff have the aama, plaintiff failed to taka any reaaonable steps or 
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protective measures, to orevent the same from being observed from the 
air, and such failure bars plaintiff's action In law and equity. 

4. If plaintiff claims that It does have a trade secret, plaintiff failed 

to exercise Its right under the laws of the United States and State >f 
Texas designed for the protection of trade secrets and particularly the 
patent lews. Such laws are designed to afford notice to all pertle- 
that plaintiff Is claiming soma unusual right or secret, and plaintiff < 
failure in this regard bars his action at law and in equity. 

5. Numerous photographs of an aerial nature have been made 
over Jefferson County, Including plaintiff's facilities. To bar the 
defendants from photographing, when such photographs of nece lUy 

at times Include portions of plaintiff's premises, is an illegal restraint 
of trade. In this regard, plaintiff's failure to take reas >uable steps to 
protect any claimed unusual right or secret constitutes a waiver or 

estop el of any legal right to prohibit such photo 1 ;rnp ;y. 

6. Defendants violated no law or rights in that they made no 

attempt to discover any unusual right or secret for the purpose of ad¬ 
vancing anyone's business interests. Furthermore, they did not use 
or disclose any so-called trade secret. They have not obtained any 
trade secret and have only taken certain photographs. Said photographs 
were returned to plaintiff as well as the name of a third party who hired 
defendants to take said photographs, and said action is moot or functus 

officio. 

WHEREFORE, oremises considered, defendants move and pray 
the Court that upon trial hereof plaintiff recover none of the relief 
sought, that defendants go hence with their costs and for such other 




• nd further relief ns they may be justly entitled to receive 
In equity, 


, at lew or 


ttorney for Der 


ttoaumont Savlr 


Beaumont, rex. 


PROOF OF SERVICE 


I certify that a true copy of the foregoing a newer wae served 


on plaintiff by delivering a copy thereof to plaintiff's attorney of 

record, N r, Robert Q. Keith, San Jacinto Building, Beaumont, Texas, 
77701, this the 27th day of April, 1971. 


Attorney for Defen 
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MfHAfTV. Wi*m r KllTH A ^OMoiihn 


*»»»•••»« 


# I It 


FILED 








IN Till UNITED ETATEf* DISTRICT COURT 


fAMlM 








APK 28197 I 


FOR TIS IRSTERH DISTRICT OF TFXAS 


fAV ft * OON9 i 




BEAUMONT DIVI8I0N 




,BAHOAn/l I 




I. I. rtul’ONT d*NKHOURIJ & 

COMPANY, INC. 


CIVI/, ACTION NO. 6258 


vs. 


ROLPB CHRISTOPHER and 
GARY CHRISTOPHER 


STRIKE ANEVTO 


COMKS NON Plaintiff and movaa and praya that the 


Court strike tha answer of defendants filed herein on April 


27, 1971 for tha following reasons* 


I. 


Same come g more than two years after plaintiff's 
petition was filed herein and more than seven months after 


defendants* dilatory pleas had been overrules by final order 


of the Court of Appeals and the Supreme Court of the United 


States and thus defendants stand in default of the allegations 


in plaintiff's petition and lack standing to file answer at 


tiis lato cato. 


II. 


Decause the decision of the Court of Appeals ren 


ered herein has become "the law of the case" and precludes 






defendants prevailing upon any of the allegations contained 


in said answer. 


Respectfully SUbaitt* , 


MKHAFPY, WEBER, KEITH & GOHSOULIb 

yc for Plaintiff 


At 


1400 San Jacinto Building 
Beaumont, Texas 




i 






IN THE UNITED STATES DISTRICT COURT 


FILFO 

IN AND FOR THE EASTERN DISTRICT OF TIXM ^,’,^'\ K . 

BEAUMONT DIVISION APR 29 19/1 

I Pi I P ^ JAM ltd A. COONFY CLtRK 

E. 1. duPONT deNEMOURS & * ^Wif. J#2? A f'7 

COMPANY, INC. 



CIVIL ACTION NO. 6258 


* 


ROLFE CHRISTOPHER and 

GARY CHRISTOPHER * 



COMES NOW the defendants by and through their counsel, David 
kreager, and respectfully move the Court for an order placing the above 
entitled case upon the trial docket for cases to be tried by (ury. Defendants 
would show that the fury demand heretofore filed wa. timely ore,enter,, but 
If such demand be denied as a matter of right, defendants would show the 
Court and move the Court to nonetheless place the case an tne Jury oocket 
pursuant to Rule 39(b), Federal Rules of Civil Procedure. In support of said 
motion, the affidavit of counsel IS attached hereto as Exhibit A. 


Respectfully submitted, 


ORGAIN, BELL & TUCKER 
Beaumont Savings Building 


Beaumont, Texas 





David J. Kreagfcr 



ATTORNEYS FOR DEFENDANTS 


The foregoing motion was served by mailing copies thereof in tne 
United States mall on April 28, 1971, to plaintiffs attorney of record, 
Mr. Robert Q. Keith, San Jacinto Building, Beaumont, Texas, 77701. 


r 


"EXHIBIT A 


AFFIDAVIT 

THE STATE OF TEXAS % 

COUNTY OF JEFFERSON f 

I ( David J. Kreager, being first duly (worn, depose and aay: 

* • 

I aw the attorney of record for the defendants in the >ve en¬ 
titled and numbered cause, and am authorized in my employment to 
i«Ve this affidavit, and do so In the capacity so stated. 

2. |( n „ 

This suit was filed on March 28, 196 n , and depositions taken 

with the Court's approval before answer was due. The ^ourt upon 
motion entered an order compelling answer by the defendants to cer¬ 
tain questions , and entered a stay order pending appeal A the order 
compelling answers as well as certain other orders entered by the oourt. 

3. 

Said orders were appealed first to the Court of Appeals, Fifth 
Circuit, and then by petition for writ of certiorari to the Supreme Court 
of the United States. Defendants then applied for rehearing of order 
overruling petition for certiorari. Upon the same being denied, demand 
for a Jury was filed herein on March 22, 1971. 

4. 

Prior to the final action of the Supreme Court, this matter had been 
treated by the Court and parties as being stayed. No action was taken 
during that time regarding the merits of the claim. Jury demand herein 
was filed subsequent to denial of the application for rehearing, and prior 
to the taking of additional depositions and prior to any pre-trial conference. 
Defendants filed their answer April 27 which was the first occasion that 
issue was joined and the last pleading directed to such issues pursuant to 


Rule 38. 





Any delay of oounsel in filing Jury demand was occasioned by the 
I'pllef that tha case wai not in a position to ba haard >n 
all appallate steps had baan completed, and tha demand was ■ 
made prior to any action taken by tha Court or tha partiaa on tha merits 


of this caia. 


6 . 


Defendants have a right to trial by Jury in this matter under the 

of the United States, and plaintiff will not be 


Constitution and Statutes 


orejudlced In any manner by a trial by jury In this case. 



SV'ORN TO AND SUBSCRIBED BEFORE M&the undersigned authority, 
on this day of April, 1971. 



Notary 


In and for 


Jefferson County, Texas 




IN THE UNITED STATES DISTRICT COURT 
IN AND FOR THE EASTERN DISTRICT OF TEXAS FI I F D 

BEAUMONT DIVISION __m J U N 5 1969 

Jamp5 R. Cor 

E. I. duPONT deNEMOURS & § 

COMPANY, INC. By . / LL t±Z ^ ^' It 



§ CIVIL ACTION NO. 6258 


KOLFE CHRISTOPHER AND 

GARY CHRISTOPHER « 

ORDER 


BE IT REMEMBERED that on this date in the above case 
c inie on to he heard Defendants' Motion to Dismiss for lack of 
jurisdiction and Motion to Dismiss for failure to state a claim 
upon which reliei can be granted; and Motion for Summary Judgment 
and Plaintiff's Motion to require answer to certain questions re¬ 
latino to toe identity of the person, firm, or corporation who 
employed Defendants. Having considered all of said Motions, 

together with affidavits and depositions on file herein, it is 
ORDERED as follows: 

1. Defendants' Motion to Dismiss for lack of 
jurisdiction is overruled; 

2. Defendants' Motion to Dismiss for failure to state 
a claim upon which relief can be granted is overruled; 

3. Defendants' Motion for Summary Judgment is overruled; 

4. Plaintiff's Motion to compel answer to questions on 

JJ- f 

depositions relating to the identity and location/of the firm, 
person or corporation who employed Defendants to take photo¬ 
graphs of P aintiff's Methanol Plant at its Beaumont works and 
to whom he delivered said photographs is sustained; 

5. Having made such rulings, and having considered the 
motion for Interlocutory appeal filed by Defendants, it is also 
ORDERED that the above orders of this Court involve a controlling 



Civ, 

Vol_ 


f 






Mehaffy. Weber. Keith a Gonsoul^ 


ATTORNIYI 
RtAUMONT. TlXAl 


question of law as to which there is substantial ground for 

difference of opinion and that an immediate appeal from the 

order will materially advance the ultimate disposition of the 
litigation here involved. 

A prompt decision by the Appellate Court at this stage 
would serve the cause of justice by accelerating the ultimate 
termination 01 this litigation by settlement or otherwise. 


Therefore, Defendants are GRANTED leave to file appli¬ 


cation ior appeal to the Court of Appeals, and proceedings in 
this Court are stayed until termination thereof. 


SIGNED AND ENTERED this the day of June, 1969. 




JUDGE PRESIDING 






JURY DEMAND 


INTERLOCUTORY APPEAL 8-4-69 JURY 
REMANDED FOR PROCEEDINGS ON MERITS PER 
OPINION,FIFTO CIRCUIT, 9-8-70. 
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6258 




E.l. 


duPONT deNEMOURS & COMPANY. INC. 


, Plaintiff, 


ROI.FK CHRISTOPHER and GARY CHRISTOPHER 


» Defendant. 


Attorneys: 




for 


Plaintiff: • -i. Keith, MEHAFFY, WEBER 9 KEITH & GONSOULIN, 

1100 San Jacinto Building, Beaumont, Texas 77701 


Of Counsel: Wuii am Kirk, Legal Dept., E.I.duPont deNemours 




& Co., Inc., Wilmington, Delaware 


for Defendant: L ): .‘.^id Kreytger, Beaumont Savings Bldg., Beaumon t P T ex. 














Filed 

reHult 


t om'ii*' ’ 19 dU Object of suit: For damages sustained as. 

iniunctio photographing of certain installations; for 

nanriatrvr,, 11 , against-distributing said photographs or-negative, an-d • 

r deli very of negatives and prints 

to plaintiff, etr. Title 28, USC 1332, 


PROCEEDINGS: 


28 . F.il.ed^Pla.intiT.f.!.s Original Petition and., issued. Summons 

o . S. Marshal, Tyler, Texas, for 

service. 

Filed Motion for Leave t6 tak^’’6raT ’depositions*of. 

defendants within less than 20 days after commpnre 

♦fi«'f**• •f-•• ■ 4 'iv 4 - ,+f .u . c v. j’nrnence- 


4-9-69: 




m e ti t • • o f • t h t s • • a t. i 6 n ; 


1-9-69: ORDER, signed by Judge Fisher and filed, grants leavp 

to plaintiff to take oral depositions"of - defendap 


on April 14, 1969, and to issue such notices 


required. 





1-10-69: Filed NOTICE to Take Depositions. (Issued Depositi 

Subpoenas to defendants.).••••••• 

1 - 1 1-69; Filed .Defendants. , ...Mation ..to Disnvisa..f.ar ..La C i t af 

Jurisdiction. 




• • • • 


on 


1 H -69: ...Fi led..Motion...to .Postpone..Taking ..oX Denncitinn 

Defendants. " t ^ ian ' a£ . 







4-11 59: ®RD?R, sighed by..Judge..Fisher..and..filed.,...sets.haari 

Monday, April 14, 1969, at 10:00 A.M to considp 
DefendantIs^Moti.oq to Dismiss for..Lack. of. J.ur.isdir^ 

tion and Motion to Postpone Taking of Deposition o\ 

. fi h.dan.ts...in...the...above..action Further orders -tbal 

depositions of defendants be postponed, pending thi 

.hearing *.(Mr.....Keith.-noti 1 iedby. phone-,.He-bas-c^ 

of Order.) 


■cop 
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Civil 6258 



4-17-69 Approved RESTRAINING ORDER signed by Judge Fisher and filed enjoining 

Defendants from taking any further photographs of Dupont's Beaumont 
Works without consent of Plaintiff; that Defendants are restrained 
from circulating or publishing said photographs; and that 
Defendants shall seTve upon persons who engaged them to take 
photographs a copy of this ORDER of RESTRAING, and make return 
to this Court* under oath, that each person has been served 
and upon counsel for Plaintiff. 


4-17-69 Notice mailed to counsel 


5-2-69 

5-3-69 




5-14-69 

5-14-69 

5-14-69 

5-16-69 


Filed Plaintiff's Motion to Compel Answer, 

Lett r from Attorney Robert Q. Keith requests oral hearing during 
week of May 12, on above Motion to Compel Answer. 

7*k « x ^ ~jr4 ft, Ji t*? /o;oc &- ^2 

Filed DEPOSITION of ROLFE CHRISTOPHER. 

Filed DEPOSITION of GARY WESLEY CHRISTOPHER. 

Filed DEPOSITION of CLIFTON WAYNE GREGORY. 

Hearing Reset to May 29, 1969, 10:00 A.M. 


5-26-69 Filed Defendants' MOTION for SUMMARY JUDGMENT. 

6 _ 5_69 Filed Plaintiff's Controverting Affidavit signed by Frank Maderick, 

Technical Superintendent of Dupont Plant, in opposition to Defendants' 
Motion for Summary Judgment 


6-5-69 

6-5-69 


6-5-69 


7-2-69 


Filed Defendants' MOTION FOR INTERLOCUTORY APPEAL 

ORDER signed by Judge Fisher and filed setting out as follows: 

(1) OVERRULING Defendants' Motion to Dismiss for Lack of Jurisdiction; 

(2) OVERRULING Defendants' Motion to Dismiss for failure to 

state claim which relief can be granted; 

(3) OVERRULING Defendants' Motion for Summary Judgment; 

(4) SUSTAINING Plaintiff's Motion to compel answer to questions on 
depositions relating to identity & location of firm or person 
who employed Defendants to take photographs; AND 

(5) GRANTING Defendants’ Motion for leave to file Application for 
Appeal to Court of Appeals and proceedings in this Court 
stayed until termination of Appeal. 

MEMORANDUM signed by Judge Fisher and filed. Certified copies fur¬ 
nished attorneys of record. 


ed REPLY of Defendant 
Interlocutory Appeal 



Answer to Petition for 


8-6-69 Filed Certified Copy of Order received from U. S. Court of Appeals, Fifth Circuit, 

Granting Defendants, Rolfe Christopher, et al, Leave to Appeal from 
Interlocutory Order entered June 5, 1969. Copy mailed to counsel 

8-8-69 Filed Appellants' Cost Bond on Appeal in sum of $250.00 

8-7-69 Filed Letter from Appellants stating that entire record be transmitted to 

U.S.Court of Appeals, Fifth Circuit, as record on appeal 
8-14-69 Filed Application for Leave to Take Interlocutory Appeal by Defendants=Appellants 

to U.S.Court of Appeals, Fifth Circuit 













IN THE UNITED STATES DISTRICT COURT p" | | _ D 

. —* - rr%* l*»t 


CIVIL NO. 6?58 - CONTINUED f? 



I 'i vision 


BEAUMONT 


Civil Docket No. 


6258 


F. I. duPONT deNFMOURS t COMPANY, INC. .Plaintiff. 

ROLFF CHRISTOPHER and QARY CHRISTOPHER .Defendant. 


Attorneys: 

for Plaintiff: Robert. Q. Keith, 1400 San Jacinto Bldg. .Beaumont ,Tp*as 



for Defendant: Pavid Kreaqer, Beaumont Savings Bldg. lBeaumont, Tex$S . . _ - 



, 19 Object of suit: 










PROCEEDINGS: 

8-22-69 Complete original record in case mailed, to U._$. Court of 

Appeals, Fifth Circuit, New Orleans, La. 

7-21-70 Judge Fisher received copy of OPINION .from.. Fifth Circuit _ 

AFFIRMING Decision of Trial Court 6 remanded for proceedings 

_on ja£iits...by Court*-_____ 

g-Q .70 Filed O PINION o f U. S. Court of Appeals, Fifth Circuit_ 

9-8-70 Filed Certified Copy of JUDGMENT issued as MAND ATE September 4,1970, 

by U.S.Court of Appeals, Fifth Circuit, AFFIRMING Judgment of 

_District Court and cause REMANDE D t o District Court for_ 

Proceedings on the merits in accordance with Opinion of Fifth 

_Circuit; further Order that De fendants-Appellants pay to 

Plaintiff-Appellee, costs on appeal to be taxed by Clerk of 

Appellate Court. ..... _ _ 

9-8-70 Certified copies of Judgment by Fifth Circuit mailed all counsel 
9-8-70 Record on Appeal to be returned later. .... 


f-10-70 Record on Appeal received from U.S.Court of Appeals, Fifth Circuit. 

9-23-70 Filed Motion to Vacate Order Staying Further Proceedings 
. _ _-U-at.il-Termination of Interlocutory Appeal s---- 

9-24-70 ORDER signed by Judg e Fi sher and filed, vacating the Order 

.entered June 5’ 1969, staying further proceedings pending 

termination of the defendants*in terlocutor y ap peal._ 


Attorneys notified. ( 

3 - 2 9 - 70 : Iil£d .MaTlOK ol -Pefe.ndants .to. Reinstgte Court’ s .Order 


9-29-70.1 



to Stay. 

Mandate of Court of Appeals. 


to Avoid 


10-1-70^ ‘Tiled^NOTICE of Intention to Take Deposition of Rolfe 

Christopher and Gary Christopher on October 9, 1970, 
in offices of their attorneys. 


10-1-70 FiledAPPLICATION 


t#opher^_ (issued.sub 


10-1-70 Filed APPLICATION for Subpoena 


Christop er. 



ed upon Gary 


LK—6-29-66—10M—641« 


oena 
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10-7-70 ORDER signed by 


Judge Fisher and filed, reinstating the Ordei 


entered June 5, 1969, staying further proceedings pending 


termination of 
Attorneys notified 





M 


the delendai\t«’winter 1 

■« -' 


2-9-71 


J. 


t r) 






Filed DEPOSITION of ROLFE CHRISTOPHS 


2-22-71 Filed Plaintiff’s Motion to Vacate Order Staying Proceedings, 


a 


nd 


to Allow Cause to Proceed. . ( _ 

2-22-71 Filed Plaintiff’s Notice of Intention to Take Depositions. 

VACATING Order 

entered June 5 , 1969 , and all subsequent Orders staying 
proceedings herein pending termination of Defendants 

of Order. 


2-24-71 Filed ORDER, signed by Judge Fisher, 


V W IIW « 

of this Court 


further 

interlocutory 


appeal. Attorneys furnished certified copies 


3-12-71 


FOR PRE TRIAL CONFS 



APRIL 


3-22-71 Filed NOTICE of Intention 


to Take Deposition of E. H. Peters and 


Mrs. Jim Saxon on March 25, 1971. 


3-22-71 F: 


JURY DEMAND. 


, Bate Jur e 


HELD. 

7 1971. 











t, 


l 


ifb 


' M <2 




iJt 


77-.fi r\ 






4-27-71 

4-28-71 

4- 29-71 

5- 5-71 
5-13-71 


V* 

Filed ANSWER of Defendants. 

Filed Motion to Strike Answer o! Defendants. 

Filed Defendant's Motion for Jury Trial. 

Filed Defendants' Reply to Plaintiff's Motion to Strike Answer. 
ORDER, signed by Judge Fisher and filed, orders that this case 
be placed 




5 


- 13 jfc 


Order. 


this ronri for trial; for 
1971. Attorneys notified by copies of 



f 


1 


ORDER 


signed by Judge Fisher and filed, denies Plaintiff’s motion 


to strike answer of defendants and 



aration that defendants 


5-24-71 


stand in default. Attorneys notified by copies of Order. 

ANNOUNCED SETTLED * IN 


OPEN COURT 


7 _ 14_71 filed Joint MOTION to Dismiss. 






7-16-71 


ORDER signed by Judge Fisher and filed, grants joint motion to 
dismiss this cause, dismissing the cause without prejudice with 
each party to bear all costs it has incurred to date. Attorneys 
notified by certified copies of Order. 
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MtHAffr, Wf»rw. Kuth & Gonsouun 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

BEAUMONT DIVISION 




E A 





' 




E. I. duPONT deNEMOURS & 
COMPANY, INC. 

vs. 

ROLFE CHRISTOPHER AND 
GARY CHRISTOPHER 


I AMES M 




V CLERK 


I 

I 

I 

I CIVIL ACTION NO. 

I 

I 

I 








MOTION TO DISMISS 

TO THE HONORABLE JUDGE OF SAID COURT: 

Plaintiff and defendants herein jointly move and 
pray that the Court dismiss this cause, without prejudice, 
and with each party bearing its own costs incurred to date. 

Respectfully submitted, 

MEHAFFY, WEBER, KEITH & GONSOULIN 
Attorneys for Plaintiff 

B v /ttryV Q. _ 

ROBERT Q. KEITH 


ORGAIN, BELL & TUCKER 



The joint motion of plaintiff and defendants to dis¬ 


miss this cause is hereby GRANTED and this cause is in all 


things dismissed, without prejudice. Each party hereto shall 


bear all costs of Court it has incurred to date 


F ! I 


c 


„ I)one this 


II 

7^> 


day of July, 1971. 


\ 




U $ DISTt 






NEY. 


CLERK 
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DIHflY 
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IN THE UNITED STATES DISTRICT COURT 
IN AND FOR THE EASTERN DISTRICT OF TEXAS 


I 




BEAUMONT DIVISION 


E. I. duPONT deNEMOURS & § 

COMPANY. INC. 




§ CIVIL ACTION NO. 6258 


ROLFE CHRISTOPHER and 

GARY CHRISTOPHER § 


ORDER 

On this day came on for hearing the motion of the defendants for 
an order to have the above entitled and numbered cause entered on the 
jury docket of this Court. The Court having considered said motion and 
the affidavit of counsel attached thereto, and the argument of the parties 
thereon, the Court is of the opinion and finds that good cause exists for 
the failure to file demand for jury trial prior to March 22 , 1971, and that 
defendants have a right to a jury trial herein, and that granting of same 

has not and will not prejudice the plaintiff. 


It is, therefore, ORDERED that this case be placed on the jury 


docket of this Court for trial ^ > 

/ 


SIGNED and ENTERED this day of 






7 *3- W I ~7 I 


H, 1971. 






United States District Judge 









IN THE UNITED STATES DISTRICT COURT 


FOR THE EASTERN DISTRICT Or TEXAS 

BEAUMONT DIVISION . . . 


E. I. duPONT deNEMOURS & 
COMPANY, INC. 




r* + 4 


% CIVIL ACTION NO. 6258 


ROLFE CHRISTOPHER AND 

GARY CHRISTOPHER § 


ORDER 


Plaintiff's motion to strike the answer of defendants and for 
declaration that defendants stand in default be and the same is in 
all things denied. 

RENDERED and SIGNED this / ^day of May, 1971. 



UNITED STATES DISTRICT JUDGE 


Civ. Ore er Book 









IN THr UNITED STATES DISTRICT COURT 


FILED 


IN AND TOR THE EASTERN DISTRICT OF TEXAS 


E A 




IA\ 


BEAUMONT DIVISION 


MAY 5 1971 

JAMES H. COONEr. CLERK 


By 


E. I. 
INC. 


duPONT deNEMOURS < 5 , CO. « 

9 





/ • x • • 


vs. 




CIVIL ACTION NO. 6258 


ROLFE CHRISTOPHER AND 
GARY CHRISTOPHER 


§ 


DEFENDANTS' REPLY TO 
PLAINTIFF'S MOTION TO STRIKE ANSWER 


LOMES NOW defendants in the above entitled and numbered 

cause and in answer to plaintiff's motion to strike answer would show 
the Court the following: 

1. 

Frio: to filing formal answer herein, as provided in Rule 12, 
defendants appeared in person and by and through their counsel. 
Defendants filed certain motions and vigorously pursued attacks upon 
the jurisdiction, to strike and summary judgment. This Court entered 
an order staying all proceedings in this Court. The subsequent appeals 
on interlocutory matter to the Fifth Circuit and the United States Supreme 
Court operated to extend the time for filing of formal answer herein. The 
Supreme Court's order overruling motion for rehearing on application for 
writ of certiorari was not rendered until March 8, 1971. Request for a 
jury trial and answer was duly filed thereafter. 

2 . 

Subsequent to the final ruling of the Supreme Court, plaintiff 
has instituted discovery proceedings, taken depositions, and participated 
in pre-trial conferences in this Court without raising any question regard¬ 
ing the absence of a formal answer herein by defendants. Defendants 














have likewise participated In such proceedings subsequent to the final 
order of the Supreme Court in this matter, and despite the absence of a 
formal answer, have viqorously and at all times otherwise defended thi.-> 


matter, and are not In default. 

3. 

Plaintiff has not shown any prejudice resulting from the failure 
of the defendants to file formal answer herein, and has by its conduct 
waived any possible defect therein, and has consented to same, and is 

estopped to assert the motion to strike. 

4. 

Defendants have vigorously defended plaintiff's action at all 
stages of this proceeding, and were not in default for failure to plead 
or otherwise defend within the meaning of Rule 55, Federal Rules of 
Civil Procedure, at the time that formal answer was filed on April 27, 

1971. In any event, said answer was filed and served on plaintiff prior 
to any motion , application or other action on the part of plaintiff seeking 
relief for failure of defendants to file formal answer herein, and plain¬ 
tiff's motion now comes at a time when defendants have answered and 
plaintiff has no right to assert same. 

5. 


The decision of the Fifth Circuit in this matter went only to 

certain preliminary and interlocutory motions filed herein as to whether 

or not plaintiff had stated a cause of action. Said motions did not 

concern the merits of this case or defendants' lawful defenses thereto, 

nor did such motions consider any facts or defenses which will be in¬ 
volved in a trial of this case on its merits. 















) 


WHERETORE, premises considered, defendants move dnd 


rav 


th^t plaintiff's motion to strike answer herein he in all things denied. 
In the alternative, defendants move and pray that if plaintiff's motion 


he granted, that defendants ho granted leave to 



e answer herein under 


the provisions of Rule 6, federal Rules of Civil Procedure. 


Respectfully submitted, 

ORGAIN, RELL & TUCKER 
Rcaumont Savings Building 
Beaumont, Texas 



ATTORNEY FOR D 


CERTIFICATE OF SERVICE 


The foregoing reply to plaintiff's motion to strike answer was 
served by mailing copy thereof in the United States mail on May 5 
1971, to plaintiff's attorney of record, Mr. Robert Q. Keith, San 
Jacinto Building, Beaumont, Texas 77701. 









memora n du m 

Rule 55 provides default may be entered where a party fails to 
plead or otherwise defend. We havo done both. Our answer was on 
file prior to plaintiff's motion for default. For two years wo have 

"otherwise defended" through the Fifth Circuit and the United States 
Supreme Court. 

Wallace vs. Dc Werd, 47 F.R.D. 4 (U.S.D.C. V.I. 196 9.) 

Suit was filed in July, 1968, no answer was filed until February 6, 

1969. After answer had been filed, the plaintiff moved for judgment 
by default asserting that the answer had not been timely filed. Hie 
defendant filed affidavit that the complaint had not been brought to 
the attention of the attorney, and that he did not know of its existence 
within the time required for answer, and that as soon as it had been 
discovered, answer was filed. The court denied the motion for default 
judgment, holding that the matter of granting default was not a matter 
of right of the plaintiff, but was addressed to the sound discretion of 
the trial court. The court further held that default judgments were not 
favored in the law, especially where they would work an injustice in 
tne rights of the parties. The court pointed out that the defendant had now 
appeared and answered in the case, and that the plaintiff had not been 
orejudiced in any manner. The court went on to hold that in such matters 
where the court was asked to enter a default judgment, the neglect or 
oversight on the part of counsel in failing to file answer did not even have 
to be shown to be "excusable". 

See also U, S. vs. Scranton , 257 F. Supp. 557 (U.S.D.C. P.A. 
1966) where the complaint was served on March 10, 1966, and answer 
was filed on April 28, 1966. Motion for judgment by the plaintiff was 
filed on April 29, 1966, after answer had been filed. The court in that 
stated that motion for default was not as a matter of right but was addressed 












to the sound discretion of the trie I court, and pointed out that I ho 
failure to plead was largely technical in nature and that the plaintiff 


had shown no prejudice. 

See also Albert Levine Assoc,. Inc, vs. Korshner, 45 F.R.D. 


450 (U.S.D.C. N.Y. I%B). In that case answer was filed one week 


after answer date and the plaintiff then filed motion for default for 


failure to lile a timely answer. The motion was denied by the trial 


court principally on the grounds that no prejudice had been shown by 


the plaintiff. 






IN THE UNITED STATES DISTRICT COURT 
IN AND TOR THE EASTERN DISTRICT OF TEXAS 


PILED 

U J DISTRICT COURT 

tAsiUN oiiimci or iixas 

APR 2719/1 


BEAUMONT DIVISION 


E. I. duPONT deNEMOURS & § 

COMPANY, INC. 


JAMES H. COONEY. CLERK 


BY 

OLPUTYd 




§ CIVIL ACTION NO. 6250 


ROLFE CHRISTOPHER and 

GARY CHRISTOPHER § 


ANSWER OF DEFENDANTS 


COME NOW Rolfe Christopher and Gary Christopher, defendants 
in the above cause, and answer plaintiff's complaint as follows: 

1. Defendants admit Paragraph I. 

2. Defendants deny Paragraph II. 

3. Defendants admit Paragraph III. 

4. Defendants can neither admit nor deny Paragraph IV because 
they are without sufficient knowledge or information to answer the same. 

5. Defendants admit photographing portions of duPont but other¬ 
wise deny Paragraph V. 

6. Defendants deny Paragraph VI. 

7. Defendants have delivered the photographs to duPont's attor¬ 
ney and have disclosed the name of the person who hired them; said 
allegations in Paragraph VII are denied. 

8. Defendants deny Paragraph VIII. 

9. Defendants deny plaintiff is entitled to the relief sought 

herein. 

AFFIRMATIVE DEFENSES 

1. Defendants are commercial photographers practicing their 
profession in Jefferson County, and as such have occasion to take aerial 



















- 2 - 


photograp 


aohs. These photographs are taken for many purposes, including 



, and 


accident investigation, owners who desire to display their 
civic endeavors. In this regard, they were hired to fly over dupont and 
take aerial photographs. While they admit flying over and photographing 


certain of plaintiff's industrial complex, 


they exercised 


only their rights to the use of normal air space open for public use, and 
their rights to practice their profession as photographers. That this suit 


is an 


attempt to prohibit the defendants as members of the public 


from 


use of the public air space and is an attempt to interfere with and abridge 
defendants' right to practice their profession as commercial photographers 


That as such it is an unconstitutional violation of their rights as citizens 
under the Constitution of the United States of America and the Constitution 


of the State of Texas. 

2. That to the best of defendants' knowledge the plaintiff had 
no "trade secrets" or "know-how" concerned in, photographed by, or 
observable in said photographs. If the plaintiff claims some unusual 
right or secret which would prohibit the use of aerial photography, plain¬ 
tiff failed to bring the same to the knowledge of the defendants, and failed 
to warn anyone that photographs taken from the public air space would 
disclose trade secrets, and in this regard the defendants were wholly 
innocent and uninformed as to such secret rights being claimed by plain¬ 
tiff. That such failure on the part of plaintiff to bring same to the atten¬ 
tion of anyone who would be flying over duPont bars plaintiff's action 

both at equity and in law. 

3. Defendants do not believe that plaintiff has any such trade 
secret or "know-how" which is claimable by plaintiff. However, should 
plaintiff have the same, plaintiff failed to take any reasonable steps or 






protective measures, to prevent the same from beinq observed from the 


air, and such failure bars plaintiff's action in law and equity. 


4. If plaintiff claims that it does have a trade secret, plaintiff fall 


to exercise its riqhts 


under the laws of the United States and State of 


Texas designed for the protection of trade secrets and particularly the 
patent laws. Such laws are designed to afford notice to all parties 


that plaintiff is claiming some unusual right or secret, and plaintiff's 
failure in this regard bars his action at law and in equity. 

5. Numerous photographs of an aerial nature have been made 
over Jefferson County, including plaintiff's facilities. To bar the 


defendants from photographing, when such photographs of necessity 
at times include portions of plaintiff's premises, is an illegal restraint 
of trade. In this regard, plaintiff's failure to take reasonable steps to 

protect any claimed unusual right or secret constitutes a waiver or 
estoppel of any legal right to prohibit such photography. 

6. Defendants violated no law or rights in that they made no 
attempt to discover any unusual right or secret for the purpose of ad¬ 
vancing anyone's business interests. Furthermore, they did not use 
or disclose any so-called trade secret. They have not obtained any 
trade secret and have only taken certain photographs. Said photographs 
were returned to plaintiff as well as the name of a third party who hired 
defendants to take said photographs, and said action is moot or functus 

officio. 


WHEREFORE, premises considered, defendants move and pray 
the Court that upon trial hereof plaintiff recover none of the relief 
sought, that defendants go hence with their costs and for such other 




ami further relief as they may be justly entitled to receive, at law or 
in equity. 



Beaumont Saving 
Beaumont. Texa 


PROOr OF SERVICE 


I certify that a true copy of the foregoing answer was served 
on plaintiff by delivering a copy thereof to plaintiff's attorney of 
record, Mr. Robert Q. Keith, San Jacinto Building, Beaumont, Texas, 
77701, this the 27th day of April, 1971. 



Attorney for Def 
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THF, UNITED STATES DISTRICT COH^y 


FOR THE EASTERN DISTRICT OF TEXAS pf- R 4 ^ 19^ 


E. I. duPONT deNEMOURS 
&*COMPANY, INC. 

VS. 

ROLFE CHRISTOPHER and 
GARY CHRISTOPHER 


HEAUMONT DIVISION tJAMf®* C o net < l 

§ 

$ CIVIL ACTION NO. 6258 

s 

s 

s 


MOTION 


TO THE HONORABLE JUDGE OF SAID COURT: 


Upon June 5, 1969, the Court entered its Order 
Overrulinq Defendants' Motions to Dismiss and Motion for 
Summary Judament and Grantinq Plaintiff's Motion to compel 
answer to questions on depositions, allowinq an interlocutory 
appeal and stayinq further proceedings in this Court until 

termination of the interlocutory appeal. 

The United States Court of Appeals, Fifth Circuit, 




has now affirmed the Judgment of this Honorable Court, the 

mandate havinq issued and been filed September 8, 1970. 

Petition for Writ of Certiorari to the Supreme Court of 

the United States was denied January 25, 1971. 

It is accordingly proper that the Court's Order staying 

further proceedings be vacated and this cause allowed to proceed 
in accordance with law. 

Respectfully submitted, 

MEHAFFY, WEBER, KEITH & G0N3ULIN 
Attorneys for Plaintiff 


1400 San Jacinto Building 
Beaumont, Texas 77701 



CERTIFICATE OF SERVICE 


A copy of the foregoing has been served upon Mr. David 

Kreager, attorney for Defendants, upon this the J_i day of 
February, 1971, by first class mail, properly posted. 



ROBERT Q. KEIT 
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Orgain, Bell 6. Mucker 

ATTORNEYS AT LAW 

BEAUMONT SAVINOB BUlLOlNO 

BEAUMONT. TEXAS 

77701 


*CLfl»MOHr 4 3d M4'l 

auca conr m 


April 28, 1971 


Re: Givil Action No. 6258 - E. I. duPont deNemours & 

Company, Inc. vs. Christophers 


Mr. James R. Cooney, Clerk 
United States District Court 
Federal Building 
Beaumont, Texas 

Dear Mr. Cooney: 

Enclosed is motion requesting that the captioned matter be 
placed on the jury docket, together with order thereon, which 
I would thank you to bring to Judge Fisher's attention. 



Very truly yours, 


' 


DJK/bt 
Ends. 

cc: Mr. Robert Q. Keith 


. BELL & TUCKER 



IN THE UNITED STATES DISTRICT COURT 


FOR THE EASTERN DISTRICT OF TEXAS 




DIVISION 


1. I. duPONT d•NEMOURS k 



VS. 

ROLFE CHRISTOPHER and 



t 

l 

X 

X 

X 


CIVIL NO. 



were 


The following motionssJWfi filed 

Plaintiff'* Motion to Strike Answer of Defendants: and 



Defendant 


Trial 


There was ■fM.iO evidence received of : :he necessary service of 

motion on the adverse parties. No motion will be presented to the 
Judge until indication of service is received by the Clerk and the 
proper time has elapsed as governed by the Rules of this Court. 
Indication of service is usually given by a statement at the bottom 
of the motion, below the signature, showing the date a copy of the 
motion was mailed to adverse party. This statement should be signed. 


All motions are to be answered within ten (10) days unless otherwise 
allowed by the Court or some applicable rule of the Federal Rules 
of Civil Procedure. 


THE LOCAL RULE is to consider motions on the pleadings, without oral 
hearing , unless on showing good cause an oral hearing is~granted. 
Request for oral hearing, if any, should be made when the motion, or 
the reply, is filed. If oral hearing is granted, the Judge will set 
a date for same and the interested attorneys will be notified. 


THE JUDGE desires that memorandum briefs containing authorities 
relied on as to matters raised in the motion be filed by the 
respective parties before the motion is submitted. 

Please note also that it is Judge Fisher's rule that all documents 
including forms of orders and judgments, be sent to the Clerk's 
Office and no t di re ct to th e Judge. 


IF YOU DO NOT DESIRE TO OPPOSE THE ABOVE MOTION, PLEASE INFORM THE 
CLERK BY LETTER. 


Mr. David J. Ki eager 
Orgain, Bell L Tucker 

lussi .'t&r 

Mr. Robert Keith 

Mehaffy, Weber, Keith li Gonsoulln 
San Jacinto Bldg. 

Beaumont, Texas 77701 


JAMES R. COONEY, CLERK 



Deputy 
















MEHAFFY WEBER, KEITH & GONSOULIN 

ATTORNEYS AT LAW 

SAN JACINTO VUILDlNO 

jAMf | Mr mf »uf r y 

o- wmi BEAUMONT TEXAS 7770! 

HOI T Q HVITN 

oiwn j ooNtoutiN m 

April 28, 1971 

JOHN L Hfit. jH 
jAMfl Mr MlHAffy jh 

DANItL V. rLATTtN 


ON N i • 4 * 11 §P9 
OE COUNIf 

( 1*00 '•TO ) 


Rc: 


No. 6258 - E. I 


duPont doNemours & Company, Inc. 



Mr. James R. Cooney 

Clerk, United States District Court 
Federal Building 
Beaumont, Texas 

Dear Sir: 



Enclosed ior filing in the above-captioned matter 

is Motion to Stride Answer and Order, along with a post card 

to be returned to this office indicating the date of receipt 
and filing thereof. 

By copy of this letter to opposing counsel I am 
furnishing him with a copy of these instruments. 


RQK:ps 
Enclosures 



cc: Mr. David J. ICreager 





Orgain Bell & Tucker 

ATTORNEYS AT LAW 



A JMONf < 


BEAUMONT. TEXAS 

77701 


f ^ )4 * r 4 

a nr A CODr 91 i 


( I 



Re: Civil Action No. 6258 - E. I. duPont deNemours & 

Company, Inc. vs. Rolfe Christopher 


Honorable James R. Cooney, Clerk 
United States District Court 
Federal Building - United States Post Office 
Beaumont, Texas 

Dear Mr. Cooney: 

Enclosed for filing in the above captioned matter is defendants' 
reply to plaintiff's motion to strike. 

Please bring to the Court's attention the plaintiff's motion to 
strike answer and order, as well as this the defendants' reply 
to motion to strike answer. Direct the Court's attention to the 
fact that a memorandum of authorities is attached. 

Also attached is an order denying plaintiff's motion to strike 
answer. 

By copy of this letter to opposing counsel, I am furnishing a 
copy of all instruments. 


DJK/bt 
Ends. 

cc: Mr. Robert Q. Keith 


Very truly yours, 








* r m r 


- 


*r 


VMl 


* 










vs m f m A r r 
V FlA^fN 


MEHATFY Wf 0£ 0 KFITM <5* GONSOULIN 

ATTORNEYS AT LAW 

A A ki k A i kt t /S Ml III HINA 

BEAUMONT. TEXAS 77701 


February 19, 1971 


OMN k LL#®® 
nf 'OUNfCk 
( iQOO * 1 9 f O ) 


Re: C. A. No. 6258 E. I. duPont deNemours & Company, 

Inc. v. Rolfe Christophe r and Car y Ch ristopher 


Mr. James Cooney, Clerk 
United States District Court 
Post Office Box 231 
Beaumont, Texas 

Dear Mr. Cooney: 

I enclose herewith for the court's consideration 
and for filing our motion and order and notice of intention 
to take deposition. 

Very truly yours, 

For the Firm 

RQK/jw 

Enclosures 

cc: Mr. Dave Kreager 
cc: Mr. Ed Green 

P. S. Also enclosed are subpoenas. Please issue and return 

to us and we will serve them. " 



P. 0. Box 231 
Beaumont, Texas 77704 
October 9, 1970 


Mr. David J. Kreager 
Orgain, Bell b Tucker 
Beaumont Savings Building 
Beaumont, Texae 77701 

Mr. Robert Q. Keith 

Mehaffy, Weber, With b Goneoulin 

1400 San Jacinto Building 
Beaumont, Texas 77701 

Re: E. I. duPont deNemours b Company, Inc., 

vs. Rolfe Christopher and Gary 
Christopher - C.A, No. 6258 

Gentlemen: 

This is to advise counsel that the following 
Order was signed by Judge Fisher, filed and entered 
in the above cause as of October 7, 1970: 

Order reinstating the Order entered June 5, 1969, 
staying further proceedings pending termination of the 
defendants' interlocutory appeal. 

Very truly yours, 

JAMES R. COONEY, Cl£RK 



Deputy Clerk 



/ 



jAMf* W Mf MArrv 

O J w«Pt» 

nol'T O 

Dfv^C> J. OONPOULIN 

^flvAN J MC OINNI% 
JOWN L WtLL,, i* 
jAMf* W M|MArry ja 


MEHAFFY. WfcBER KEITH &GONSOUUN 

ATTORNEYS at law 

• an JACinto •UitOlNO 

BEAUMONT. TEXAS 77701 


September 30, 1970 


JOHN L WELL.IN 
QW COUNftti 

( moo io?o) 


Re: E. I. duPont deNemours & Company, Inc. 



Mr.James R. Cooney, Clerk 
United States District Court 
Federal Building 
Beaumont, Texas 

Dear Sir: 



Enclosed herewith for filing in the above- 
captioned cause is Notice of Intention To Take Deposition 
of Rolfe and Gary Christopher, together with Application 
tor Subpoena for both Rolfe and Gary Christopher. 


Very truly yours, 

Hoi o,/(u 

For the Firm 


RQK: fkm 

Enclosures 

cc: Mr. David J. Kreager 

Attorney for Defendants 
Beaumont Savings Building 
Beaumont, Texas 








CLCVC BACHMAN 

5 TANICY plettman 

mOWEIL co®p 

JAMES * ham.b.Oht 

P*V>P J 

penny m HUGHES. JP 
G!lBE«T I. LOW 

J moke peacock I 

LAWRENCE L GCPMFR 
TOM NOPMANT 


Orgain, Bell & Tucker 

ATTORNEYS A T LAW 

0 ! A IJ M O Ki T Aav/ikj^K 01)11 n t M r* 

BEAUMONT. TEXAS 

77701 

September 28, 1970 


Re: E. I. duPont deNemours & Company, Inc. 

vs. Rolfe Christopher and Gary Christopher 
Civil Action No. 6258 


a*£A 



Mr. James R. Cooney, Clerk 
United States District Court 
Federal Building 
Beaumont, Texas 


Dear Mr. Cooney: 


Please find enclosed motion to reinstate order of stay, together 
with proposed order thereon, which I should appreciate your bring¬ 
ing to the attention of the Court. 


I have discussed this with Mr. Robert Q. Keith, a nd he re¬ 
quests that we have an opportunit y to di scuss the matter personally 
with the Court. The urgency of such discussion is enhanced by 
Mr. Keith's request to take the oral deposition of Rolfe Christopher 
and Gary Christopher at 9:30 A.M. October 9, 1970. 


furnished 


class mail properly posted. 


Very truly yours, 


DJK/bt 
Ends. 

cc: Mr. Robert Q. Keith 

Mehaffy, Weber, Keith & Gonsoulin 
San Jacinto Building 

Beaumont, Texas 77701 





THE DOW CHEMICAL COMPANY 



■ PA 201 DIVISION 
1«S« PICHMOND AVffNUf • P.O. POX 9 2 4 A A 

HOUSTON. TEXAS 77017 


August 7, 1970 


Clerk of the U.S. District Court 
Eastern District of Texas 
Beaumont, Texas 

Re: E. I. du Pont de Nemours & Co. vs. Christopher, 

Rolfe and Gary 

Gentlemen 

I should like to order copies of the following docu¬ 
ments or instruments relative to the subject law suit: 

1. Plaintiff's Original Petition and any sub¬ 
sequent amended petitions. 

2. Defendant's Original Answer and any subse¬ 
quent amended answers. 

3. The Decision or Order issued by the U.S. 

District Court. 

If there is a reproduction charge or postage due for 
the foregoing instruments, please advise and the proper 
amount will be remitted to your office. 



THE DOW CHEMICAL COMPANY 



M. W. Maxwell 


MWM;mm 


JUL?Fiqc.q 


Monsanto 


Monsanto Company 

POO N Lindb* r 0 h BouUvard 
St Louis. Missouri ©3166 
Phona: ( 314 ) -1000 


July 23, 1969 


Mr. James R. Cooney, Clerk 

U. S. District Court 
P. 0. Box 231 
Beaumont, Texas 7770*1 


RE: duPont vs. Christopher et al 

Civil No. 6258 _ 


Dear Mr. Cooney: 

Enclosed you will find my check in the amount of six dollars 
cover the charges for the photocopies that you recently 
forwarded to me relating to the above-identified civil action. 

in accordance with our earlier instructions, please continue 
to send photocopies of all papers filed in this case. 

1 ,. e we are quite interested in the current developments 

of the appeal proceedings in the Circuit Court of Appeals 

concerning this case, could you please provide me with the 

address where I may correspond with the Clerk of the Circuit 
Court directly. 

Thank you very much for your attention in this matter. 


Very truly yours, 



L. Dan Tucker 
Patent Attorney 


LDT/sfg 


attachment 














Ill 


MEHAFFY, WEBER. KEITH A GONSOULIN 

ATTORNEYS AT LAW 

IAN JACINTO BUILOlNd 

BEAUMONT. TEXAS 77701 


May 2, 1969 

)- 
»r 

Re; DuPont v« Christopher; Civil Action No. 6258 

n 

\ V p 

1. 

Mr, James R, Cooney, Clerk 

United States District Court 

Federal Building 
Beaumont, Texas 

Dear Mr. Cooney: 

Upon Friday, May 2, I filed a Motion to 
Compel Answer in this case, a copy of which I am 
directing to Mr, Kreager, one of the attorneys for 
tne defendant. This is the type of matter that can 
t>est oe disposed of following a brief hearing upon 
oral aioument and I would respectfully request that 
you ask Judge Fisher to consider this matter and 
set it at a time convenient to the Court during the 

week of May 12, so that we may have a brief hearing 
on the Motion. 

Very truly yours, 

mil Q. ht 

V * 

For the Firm 

RQK:dh 

Enel. - Mr. David Kreager 

Orgain, Bell & Tucker 
Beaumont Savings Building 
Beaumont, Texas 



JAM!?* VV Mf H* rn 

o 

° ' r T Oi « r it m 
O twtr J oon«OUC>N 
• Me OiNMIt 

JOmm 1. 





Monsanto 


Monsanto Company 

POO N Lindbargh Boulevard 
St Louis, Missouri 631PP 
Phonp (314) 6B4 1QOO 


April 15, 1969 


James R. Cooney 

Clerk, U. S. District Court 

P- 0. Box 231 

Beaumont, Texas 7770 1 * 

Reference : E. I. du PONT de NEMOURS ♦. COMPANY, INC.) 

vs. No. 6253 Civil 

ROLFE CHRISTOPHER and GARY CHRISTOPHER ) 

Dear Mr. Cooney: 

Enclosed is a check in the amount of $3.00 to cover the 
charges incurred in forwarding six pages of photocopy 
containing the petition in the above-identified civil 
action. 

I wou ld appreciate it very much if you would forward a 
photocop y of the answer when it is Tiled in'the above- 
identified civil action. 

Thank you very much for your attention in this matter. 


Very truly yours. 



L. Dan Tucker 
Patent Attorney 


LDT/sfc 

enclosure 






Form AO 104 


UNITED STATES MAGISTRATE 


h \ > l'E’\N District of l.’EXAS 

BEAUMONT DIVISION 



Refork 


CHARLES. R. RUTH 

(Name of Mairtiitriite) 


395 10th St.. Beaumont. Texas 


( Ariflrp**) 


This form should he used to record proceedings for which F 



«• f -- 8 AO ani ' AO 101 are not adapted, such as ap- 

p i at ’^ n8 for 8enrch Wftrrants ' extradition proceedings, depositions in civil cases, proceedings for the release of poor 

convicts, references in civil or admiralty cases, attachments and subsequent hearings in internal revenue matters 
proceeding to settle or certify nonpayment of < . " ’ 



, ■ - - . 8 wages, civil right.R proceedings, detentions of witnesses on 

remoxal proceedings in connection with criminal proceedings, if not included in Form AO 100, etc A separate page 

should he used for each proceeding, showing the title of the case, its nature, and the date and nature of each step taken. 


Magistrate’s 

Docket No. 71-7-147 Case No. 


6258 


E. I. duPONT deNEMOURS 


& COMPANY. INC 


rt. 



STOPHER & 



Pre-Trial Conference 


(Nature of proceeding) 


DATE 


4/19/71 



ACTION 


Participated in pre-trial conference at request o£ Jud^e Fisher. 


At the reques t 


parties, the pre-trial was re-set for April 2 


1971. at 1:30 p.m. Parties announced that this was a matter that 




Court without a jury . 


proceedings closed--Form AO 104 sent to Clerk. 









































































































